THE 


AMERICAN LAW REVIEW. 


JULY, 1881. 


LIABILITY OF OFFICERS ACTING IN A JUDICIAL 
CAPACITY. 


I. 


PERSONS intrusted with the exercise of official functions are, by the 
common law of England, usually subjected to the same degree of 
liability to action, for negligence or malfeasance in the performance 
of those duties, as any private individuals; but from the earliest 
period the common law has favored certain kinds of official 
persons, and while generally subjecting officers whose duties are 
of a purely ministerial nature to the ordinary rule of legal respon- 
sibility for their official conduct, it has made an exception in favor 
of those officers in whom are invested discretionary powers in 
the exercise of their authority. It would be impossible in the nar- 
row limits of an article in a serial periodical to discuss at very great 
length or very exhaustively any proposition of law; but it will 
be our effort, so far as we can, to give a sketch of the law relat- 
ing to the liability of officers possessed of discretionary powers 
to action at the common law. 

All officers to whose action are attached discretionary powers, 
or the right to exercise judgment in their office, may be conven- 
iently divided into two classes, and designated as judicial and 
quasi-judicial officers. Judicial officers are those who, by law, 
are constituted actual judges of courts; quasi-judicial officers 
are those who, in the performance of their official duties, are 
called upon to exercise discretion or judgment. We shall, first, 
examine the liability of judicial officers; and, secondly, the lia- 
bility of quasi-judicial officers. 
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I. Tue Liasiity or JUDICIAL OFFICERS, OR JUDGES oF 
Courts. 

Judges are either judges of courts of record, or of courts not of 
record. A court of record is that place where the acts and judicial 
proceedings are enrolled, for a perpetual memory and testimony, 
which rolls are called the records of the court, and are of such high 
and super-eminent authority, that their truth is not to be called in 
question ; for it is a settled rule and maxim that nothing shall 
be averred against a record, nor shall any plea, or even proof, be 
admitted to the contrary. And if the existence of a record be 
denied, it shall be tried by nothing but itself, that is, upon bare 
inspection ; else there would be no end of disputes, but contro- 
versies would be infinite. All courts of record are the king’s 
courts, in right of his crown and royal dignity, and therefore no 
other court has authority to fine or imprison; so that the very 
erection of a new jurisdiction, with power to fine or imprison, 
makes it instantly a court of record.* 

A court not of record is the court of a private individual, 
whom the law will not intrust with any discretionary powers 
over the fortune or liberty of his fellow-subjects.2, We shall 
look, first, at the liability of judges of courts of record, and, sec- 
ondly, at the liability of judges of courts not of record. 


1. Liability of Judges of Courts of Record. 


There are three kinds of courts of record : first, courts of record 
of a general jurisdiction, as the King’s Bench, Common Pleas, 
Exchequer, in England ; and Common Pleas, Superior Courts, and 
Supreme Courts, in the United States: and, secondly, courts of 
record of a limited or special jurisdiction; as the English and 
American courts of Oyer and Terminer, Quarter Sessions, &c., 
and the American Federal Courts, Orphans’ Courts, &c. 

Both these classes of courts are termed superior courts, and 
the judges of each enjoy the same privilege of exemption from 
the ordinary liability to action to which ministerial officers or 
private persons are subject, with this difference, that, when the 
defendant in the former class pleads his office as an excuse, the 
plaintiff must show affirmatively that the offence complained of 
was outside the jurisdiction of the court; while in the latter 


1 Salkeld, 200; 2 Modern Reports, 388; 2 Black. Com. 24. 2 2Black. Com. 26. 
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class, the plea must show affirmatively that the defendant acted 
within his jurisdiction, to bar the action. 

The third class of courts, which are usually designated inferior 
courts, are such courts as the Marshalsea, justices’ courts, in 
England, when made of record by act of Parliament, county 
courts, &c., and which in the United States do not generally 
exist. This latter class may be of record, or not; for there are 
many inferior courts not of record. When, however, the inferior 
courts are courts of record, their judges have the same immunity 
as judges of superior courts, and their liability is the same. 

“Je ne scay ascun auctorité en les livres que garrant ou en- 
courage ascun action vers un judge pur ceo que il fesait judicial- 
ment; je prize le ley sans dispute d’estre, que nul action gist 

. et la est nul difference quant a ceo, enter superior and in- 
ferior judges.” 

The rule of the liability of judges of record may be thus stated: 
A judge of a court of record is not liable at common law for any 
act he does as judge, while acting within his jurisdiction. 

This rule was laid down in an early case in 47 Ed. III. 15 
(A.D. 1378), in which it was adjudged that a judge who sits 
by commission, that is, of record, should not be charged in a 
conspiracy, t.e. for what he did in court, because no one can aver 
anything against the record; and to charge the judge for what 
he did of record would tend to falsify the record, which can- 
not be; and to the same effect are 21 Ed. IV. 67; 27 
Ass. pl. 12; 26 Eliz.; 27 Ass. 73; 9 H. VI. 60; 20 H. 
VI. 34; the later case of Aire v. Sedgewick,? and the very 
recent case of Lange v. Benedict.2 And as a judge’s act can- 
not be questioned by the parties, neither can it be by the 
King or Commonwealth in a public action, for the same reason. 
Thus, in 27 Ass. pl. 8, Ed. III. (A.D. 1353), a justice of Oyer 
and Terminer, who had entered on his record that certain per- 
sons indicted before him of trespass were indicted of felony, was 
held not liable to action, because the record could not be ques- 
tioned, that is, to aver anything against what a man does as judge 
of record. Again, in Jenks, 162, pl. 7 (A.D. 1600), there is a 
case noted of a judge’s rasing the record, and inserting bila vera, 

1 Per Powell, J., Gwinne v. Poole, 2 3 73 N.Y. 12 (a.p. 1878). 


Lutw. 1560 (a.p. 1692). # See also 2 R. III. 9; 28 Ass. 21. 
2 2 Rolle Reports, 195, 197 (a.p. 1620). 
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when there had been found ignoramus, and it was held no action 

Floyd v. Barker* has often been looked upon as a leading case, 
and is especially interesting on account of the valuable remarks 
of the distinguished reporter. In that case the court of the Star 
Chamber held that a judge of assize was not answerable in a 
conspiracy, where a judgment of death had been given. The 
court in this case said that the judges have the administration of 
justice given them by the king, and they should not be liable to 
answer any other judge but the king only for corruption or any 
other crime committed as judges; for otherwise this would tend 
to the scandal and subversion of all justice ; nor were the judges 
to answer in the Star Chamber for what they did at bar, because 
they were the delegates of the king’s authority, and could not be 
tried by any less high tribunal than that of the king and his 
Parliament. Again, later, in Yates v. Lansing,? Kent, C. J., 
said, ** The doctrine which holds a judge exempt from a civil suit 
or indictment, for any act done or omitted to be done by him, sit- 
ting as judge, has a deep root in the common law. It is to be 
found in the earliest judicial records, and it has been steadily 
maintained by an undisturbed current of decisions in the English 
courts, amidst every change of policy, and through every revolu- 
tion of their government.” 

The rule of the common law from the earliest time, as we have 
seen, has never suffered anything to be averred against the record. 
This, no doubt, was primarily introduced to prevent an extraor- 
dinary amount of litigation ; but it served besides to protect the 
judge, since no one could attack the judge for what he did within 
his jurisdiction without attacking the record as well. But though 
this is the true theory upon which the judicial exemption from 
action has been maintained in all the early cases, some of the later 
judges in England and America have given other reasons for the 
necessity of this exemption, and have asserted that not only should 
the judge be protected in order to prevent litigation, but also to 
give him that lofty sense of independence which is absolutely 
essential to the pure and honest administration of any system of 


1 See also Rolle Abr. 92; Brodie v. 2 12 Rep. 23 (a.v. 1610). 


Rutledge, 2 Bay (S. C.), 69; Ross v. Rit- 8 6 Johns. 291, affirmed in 9 Johns. 
tenhouse, 1 Yeates, 443. 395 (a.p. 1812). 
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justice. “ The law,” said Sergeant Hawkins,! “has freed the 
judges of all courts of record from all prosecutions whatsoever, 
except in the Parliament, for anything done by them openly in 
such courts as judges, for the authority of government can- 
not be maintained unless the greatest credit be given to those 
who are so highly intrusted with the administration of public jus- 
tice, and that if they should be exposed to the prosecution of 
those whose partiality to their own causes would induce them to 
think themselves injured, it would be impossible for them to keep 
up in the people that veneration of their persons, and submission 
to their judgments, without which it is impossible to execute the 
laws with vigor and success ;” and, indeed, “ if the judges of the 
realm, who have the administration, were to be drawn in question, 
except it be before the king himself, it would tend to the slander 
of justice, and those who were most sincere would not be free 
from continual calumniations ;”? and “no man would accept the 
office of a judge, if his estate were to answer for every error of 
judgment, or if his time and property were to be wasted in litiga- 
tions with every man whom his decisions might offend.”’* ‘ This 
freedom from action and question at the suit of an individual is 
given by the law to the judges, not so much for their own sake 
as for the sake of the public, and for the advancement of justice, 
that being free from actions they may be free in thought and 
independent in judgment. . . . Even inferior justices, and those 
not of record, cannot be called in question for an error in judg- 
ment, so long as they act within their jurisdiction. In the imper- 
fection of human nature, it is better even that an individual 
should occasionally suffer a wrong, than that the general course 
of justice should be impeded and fettered by constant and per- 
petual restraints and apprehensions on the part of those who are 
to administer it.”’* And, finally, said Martin, B., in Scott v. 
Stansfield,> “It appears to me that the opinion expressed by 
Chief Justice Kent, in an American case, puts this matter upon 
its proper foundation, and states that which is both sound law 
and good sense in reference to it: ‘ Whenever we subject the 
established courts of the land to the degradation of private 


1 Pleas of the Crown, vol. i. c. 27, sec. * Lord Tenterden, Garnett v. Ferrand, 
6, p. 447. 6B. &C. 611. 

2 Per Sir Ed. Coke, 12 Rep. 23. 5 L. R. 3 Exch. Div. 224. 

8 Phelps v. Sill,1 Day, 816. 
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prosecution, we subdue their independence. Instead of being 
venerable before the public, they become contemptible; and 
we thereby embolden the licentious to trample upon everything 
sacred in society, and to overturn those institutions which have 
hitherto been deemed the best guardians of civil liberty.’” 
In the exercise of his judicial functions, however, a judge is 
not unfrequently called on to perform many acts which might 
not be termed strictly judicial, as that word is popularly applied, 
That is, a judge often performs duties which do not involve the ex- 
ercise of discretionary powers given him. These are usually termed 
ministerial acts ; and the question has been raised, as to how far a 
judge ofa court of record is liable for error or negligence in the 
performance of such duties. But this distinction drawn between 
judicial and ministerial acts has no application to judges of supe- 
rior courts of record, since all the acts of a judge of record, which 
he does as such, are, in reality, judicial ; for the word ‘* judicial,” 
when applied to the acts of a judge of record, does not merely 
mean those acts done by him wherein his discretionary powers are 
involved, as contradistinguished from what are called his minis- 
terial duties: the word rather means every act done by him in 
his judicial capacity as judge, while acting within his authority, 
and whether involving a greater or less degree of judgment. In 
the true sense of the word, judicial acts are acts pertaining to and 
done by a judge, whether ministerial or discretionary, and it will 
be a difficult matter to find an authority which says that a judge 
of a court of record shall be held liable for a mistake of law, or 
for negligence, or even malice, in the performance of a judicial 
act performed by him as judge, and inside his jurisdiction; except 
only in the case where he errs in assuming an authority to act, 
which is not given him at all. It is possible that a judge of an 
inferior court of record might be held liable for a ministerial act, 
but not a judge of a superior court.? 


1 In Green v. Hundred of Buccle- the hueand cry against the magistrate for 
churches, Leonard, 323 (a.p. 1589), a jus- negligence. Windham, J., objected, on the 
tice of the peace refused to take the ex- ground that the justice of the peace (in this 
amination of a boy who had raised the instance) acted as judge of record, but 
hue and cry, and in consequence the the justices, Periam and Anderson, said 
party lost his action on account of a thatthe examination is not made by the 
proper examination by the magistrate. magistrate in such a case as a judge of 
Periam and Anderson, JJ., said that an record, but as a minister, appointed by the 
action might be framed on the statute of statute, to take the examination. 
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It is supposed by very eminent lawyers that no action would 
have lain, at the common law, before the act of Charles II. 
against a judge of a court of record for refusing the writ of ha- 
beas corpus ;1 and though the Statute of Westminster now gives 
a remedy against a judge for refusing to sign a bill of exceptions, 
no action lay at the common law.? 

In Miller v. Hope,* it was held by the House of Lords that the 
court could not be held responsible for censuring an attorney, 
though maliciously. 

In Hammond v. Howell, an action was brought against the 
Recorder of London for an illegal imprisonment of a juror for 
not finding as directed by the court. It was urged on the argu- 
ment that it was not a judicial act, and also that the court had 
no jurisdiction to punish a juror for not finding as directed to. 
But the court answered, that a judge had a right to punish a 
juror for contempt in certain cases; and though, in this instance, 
the court had acted illegally, yet as it had jurisdiction to commit 
a juror, this was not an act in excess of jurisdiction, but merely a 
mistake of law, for which a judge is never liable; and the court 
added that, in their opinion, it was a greater wrong to bring the 
action than to imprison the juror. It has also often been held 
that no action will lie against a judge of a court of record, where 
the court has jurisdiction, for refusing to admit, or for suspending 
an attorney, as this was a judicial act ;° and so also a court may 
commit for contempt.® 

In Yates v. Lansing,’ an action of ‘debt was brought to recover 
a penalty given by the statute against the Chancellor of New 
York, for reimprisoning a man after he had been set at liberty on 
habeas corpus by the Chief Justice of the common-law court of 
that State, after a former commitment for contempt. The statute 
enacted that “no person, who shall be set at large upon habeas 
corpus, shall be again imprisoned for the same offence unless by 
the legal order or process of the court, wherein he is by recogni- 


1 Hawkins’s Habeas Corpus C. P., land, 4 id. 878; Randall v. Bridgham, 7 
147; Wilmot, 104. id. 523 (a.p. 1865). 
2 Bridgman v. Holt, Shower’s P. C. 6 Williamson’s Case, 26 Pa. St. 9; Di- 
148 (a.p. 1670). cas v. Brougham, 6 Carr. & Payne, 249. 
8 2 Shaw App. Cas. 125 (a.p. 1822). See also the article on “Contempt of 
4 2 Mod. Rep. 219 (a.p. 1670). Court,” by Charles Chauncey, Esq., in 
5 Ex parte Lecombe, 19 How. 9; Brad- 20 Amer. Law Reg. 81. 
ley v. Fisher, 18 Wall. 835 ; Ez parte Gar. 7 6 Johns. 282 (a.p. 1810). 
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zance to appear, or other court having jurisdiction of the case. It 
appeared that the Chief Justice’s act in discharging the prisoner 
was coram non judice, and therefore void ; and the court held that 
the act of the Chancellor was legal and judicial, and said the 
statute, in any event, only applied to illegal ministerial acts done 
out of court. But, said Kent, C. J., anyhow assuming the Chancel- 
lor’s act to be illegal, he would not be liable, as it was a judicial 
act done within his jurisdiction. It will be seen here that the 
statute merely gave a substitute for an action for damages at the 
common law, and was only declarative. 

In Scott v. Stansfield,’ slander spoken by the court as judges 
was held not to be actionable. 

In Commonwealth v. Child? it was held that a judge had the 
right to express his opinion on the weight of the evidence. 

In Commonwealth v. Addison’ the court held that an indict- 
ment would not lie against the presiding judge, where he had 
wilfully prevented his associate from delivering an opinion ; and 
it was said an information would not lie either. 

In Eveley ¢ Sowley’s Case, the case turned on the point of the 
plea not being large enough, and did not contradict the general 
principle, where the defendant had justified as Steward of the 
Court of Stannaries. Here the action lay. 

In Metcalfe v. Hodgson,’ taking bail was held to be a judicial 
act, and no action lay against the sheriff of the county court for 
taking insufficient bail. To the same effect is the American case 
of Phelps v. Sill.® 

It may often, however, occur that a judge of a court of record 
is given duties to perform, which, whether ministerial or judicial, 
have nothing to do with his official position as judge, and are not 
held by virtue of it. Thus frequently judges are empowered by 
the State to appoint school directors and to select jurors, which 
duties might be done by any one else, and, strictly speaking, are 
perhaps non-judicial duties. The question then arises, how far 
a judge is liable for error or malice in the performance of these 
duties, or in neglecting to perform them altogether. No officers, 
though not actual judges, as we shall hereafter see, are liable for 


1 L. R. 8 Exch. Div. 220 (a. p. 1870). 5 Hutton, 120 (a.p. 1612). 

2 10 Pick. (Mass.) 252 (a.p. 1835). 6 1 Day (S.C.), 315. See also Hamil- 
3 4 Dallas (Pa.), 225 (a.p. 1801). ton v. Williams, 26 Ala. x. 8. 527. 

* Rolle Rep. 264. 
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mere honest errors of judgment, while acting within the scope of 
their authority, and where discretionary powers are bestowed on 
them ; but judges are not liable, either for malice or for errors in 
performing any official duties. Now, how far, then, can a judge of 
record be made liable, when he has duties given him foreign to 
his office of judge? The point was raised in Jn re Coles.! In this 
case, it appeared that judges, by the law of Virginia, were em- 
powered to select jurors whom they should deem fit to serve on 
the State juries. By an act of the United States they were made 
liable to indictment, if they refused to put negroes on the juries, 
merely on account of race. Judge Coles, in a county court, 
never selected any negroes to sit, and was indicted under the act. 
It was contended on the argument that the act of Congress was 
unconstitutional, inter alia, because authorizing an action against 
a judge of record for a judicial act which was not warranted by 
the Constitution. But the Supreme Court of the United States 
held the act not to be unconstitutional for this reason, that the 
selection of jurors was a purely ministerial act, unconnected with 
the office of judge of record, and that it did not authorize an 
action against a judge quatenus judge, but only against a judge 
quatenus officer. There is no doubt that the act of selection of a 
juror was a discretionary and not a ministerial act, as the officer 
could select by the act whomsoever he thought fit to serve; and 
that to render any officer, though not a judge, liable for such an 
act, malice must be averred, as we shall hereafter see. But 
assuming malice to have been averred, would a judge of record 
have been liable in such a case where the act done was discre- 
tionary, though unconnected with the office of judge of record? 
It is a point difficult to decide, though this case might be con- 
sidered as deciding it, had the court not said that in any event 
the judge’s act was outside the scope of his authority, as he was 
not authorized to refuse to put negroes on the jury. So that the 
point was not there settled. It has more than once been held that 
judges of inferior courts, and other officers, whose principal duties 
are of a judicial nature, and who still have other duties annexed 
to their office of a ministerial character, are liable for the non- 
performance or wrongful performance of such duties ;? but we 


1 South. Law Rev., April, 1880. 
2 Ferguson v. Earl of Kinnoul, 9 Clark & Fin. 251. 
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believe there is no case which has decided that a judge of a 
superior court of record was liable for such an act, or for the 
omission of it, unless, perhaps, the case of In re Coles may be 
considered as deciding it. 

It makes no difference whether the act of the judge com- 
plained of be done in the court or at chambers. A judicial act 
of the judge in court or out of court is always an official act. 
Thus, in Taafe v. Downes,? where the Chief Justice of Ireland had 
issued a writ at chambers for commitment, it was held to be a ju- 
dicial act, for which he could not be held liable. 

In Rex vy. Almon,’ Wilmot, C. J., said: “I can make no differ- 
ence between a judge acting in a court or judicially out of court; 
he acts by virtue of the patent appointing him a judge, and 
of the power which the law gives him in that character and 
capacity.” 4 

In Floyd vy. Barker,’ Sir Edward Coke, the reporter, re- 
marked that the judges were not responsible for acts done in 
court, nor out of court, such as the due examination of causes 
out of court, and inquiring by testimony and other such things ; 
because they were fit to be done by judges. 

But a judge must always act strictly within his jurisdiction, to 
take advantage of this exemption from liability. For a proper 
understanding, however, of the cases defining the liability of ju- 
dicial officers, it is essential first to comprehend the exact import 
of the word * jurisdiction.” Jurisdiction, or the right or authority 
a judge has to give judgment, may be defined as the right of a 
judge to pronounce a sentence of the law on a case or issue 
before him,® acquired through due process of law ;? and the test 
of a judge’s jurisdiction may be seen in this way: where the judg- 
ment he pronounces is erroneous or voidable, there he has juris- 
diction; where absolutely void, there he has no jurisdiction. 


1 See the legality of the decision in 
Inre Coles, fully discussed by the author 
of the present article in South. Law Rev., 
June, 1880, in which it is contended that 
that decision cannot be supported on any 
grounds. 

2 8 Moore P. C. C. 52 (a.p. 1840). 

2 Wilmot, p. 268 (a.p. 1765). 

* See also Rer v. White, Wilmot, 
C. P.; Rex v. Wilkes, 4 Burr. 2566; 
Goldschmidt v. Marryat, 1 Campb. 562. 


6 Supra. 

See with regard to this, 10 Coke, 78a; 
Hole’s Anal. § 11; Halifax Anal. b. 8, c. 8; 
Duponceau on Jurisdiction, 2; Lock v. 
Ashton, 12 Q. B. 874; Austin on Jurispru- 
dence, 798; United States v. Arredondo, 
6 Peters, 709. 

1 2 Coke Ins. 56; Murray v. Hob Land 
Co., 18 How. (U. S.) 276; Thompson’s 
Magna Charta. 
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Perhaps the definition of jurisdiction may be best of all thus 
concisely put: Zhe power to hear and determine is jurisdiction, or 
coram judice.} 

In the early case of Bowser v. Collins,? Piggott, J., said that if 
the act of the court is without jurisdiction, their proceeding is 
coram non judice ; as if the Court of Common Pleas hold a plea in 
an appeal of death, or robbery, and the defendant is attainted, the 
whole is coram non judice ; and all the judges agreed therein. 

The case of The Marshalsea, reported by Sir Edward Coke in 
10 Reports, 76a (A.D. 1613), is a very instructive case on this 
point. The court there held, in an action against the officers of 
the ancient court of the Marshalsea, for false imprisonment, where 
the officers had justified under process of the court, that the action 
lay, because the court had exceeded the limits of its jurisdiction 
in arresting one out of the verge of the court, not subject to the 
jurisdiction of that court. The court of the Marshalsea was a 
court of record; and the court laid down the rule that “ when 
a court hath jurisdiction of the cause, and proceedeth inverso or- 
dine, or erroneously, there the party who sueth, or the officer or 
minister who executeth the precept or process of the court, no ac- 
tion lieth against them. But when the court hath not jurisdiction 
of the cause, the whole proceeding is coram non judice, and actions 
lie against them without any regard of the precept or process.” The 
learned reporter, illustrating the rule, said: ‘ If the Court of Com- 
mon Pleas in a plea of debt doth award a capiag against a duke 
earl, &c., which by the common law doth not lie against them, or 
and the same appeareth in the writ itself; yet if the sheriff arrest 
them by force of the capias, although that the writ be against the 
law, notwithstanding, inasmuch as the court hath jurisdiction of 
the cause, the sheriff is excused, and therewith agreeth 38 H. 
VIIL, Dyer, 60 3. The same law, if a justice of the peace make 
a warrant to arrest one for felony, who is not indicted, although 
that the justice erre in the warrant, yet he who maketh the arrest 
by force of this warrant shall not be punished by writ for false 
imprisonment, because that he is judge of the cause; and there- 
with agreeth 14 H. VIII. 66. But if one be indicted before 
justices of the peace and confesseth the felony, and hath a cor- 
oner, and becometh an approver, and maketh an appeal, such 


1 See United States v. Arredondo, supra, and Groenvelt v. Burrell, per Holt, J., infra, 
2 22 Ed. IV. 33 (a.v. 1483). 
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appeal before the king was adjudged void, as it appeared in 9 H, 
IV. 1, and 2H. IV. 19, and 44 Ed. III. 44; and the reason of this 
case is because that the commission of the peace extendeth only 
ad inquirendum, . . . because that the approver doth not make 
his appeal before the justices, but before the coroner. . . .””} 
The distinction here made by Sir Edward Coke has been recog- 
nized as good law, at least as far as respects the protection given 
to the courts and its officers, and has since been often approved, 
In Carratt v. Morley,? certain commissioners were appointed to 
constitute, in the county of Lincoln, a court of justice styled the 
Court of Requests for certain sokes, &c., with the exception, 
inter, alia, of several wappentakes, with power to grant execu- 
tions, &c. They ordered a warrant executed in one of the ex- 
cepted wappentakes, and it was held an action lay against them. 
It is true that in a court of general jurisdiction nothing shall be 
intended to be outside of its jurisdiction but that which specially 
appears to be so; and, on the contrary, nothing shall be intended 
to be within the jurisdiction of an inferior court but that which 
is so expressly alleged: still to render the judge of an inferior 
court liable for acting outside his jurisdiction, it must reasonably 
appear that the want of jurisdiction was brought before the 
inferior judge’s notice, or he ought to know the fact.2 In this 
case the court held, that, though the inferior court had not juris- 
diction of the case, yet as they could not know this, the case 
being an action of debt, which was transitory, they were not re- 
sponsible for allowing it to lie against one really outside their juris- 
diction, since, prima facie, they had jurisdiction, unless told to the 
contrary, ignorantia facti excusat. Soin Calder v. Halket,‘ a judge 
of an Indian inferior court was held not liable, because he had no 
means of knowing the facts, when they were not presented to 
him, and when, without knowing them, he had prima facie juris- 
diction of the case. But in Houlden v. Smith,® where the judge of 
the inferior court of Spilsby had issued a warrant outside his 
jurisdiction, it was held that since he knew the facts, and had mis- 
taken the law in acting outside his jurisdiction, he was liable in 
trespass. 


1 See the case of Martin v. Marshall, 3 Gwinne v. Poole, 2 Lutw. 1560. 
Hobart, 37 (a.p. 1610), and in 2 Lutw. * 8 Moore P. C. C. 76 (a.p. 1863). 
156. 5 14Q. B. 841 (a.p. 1850). 
21Q.B. 18. 
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Justices of the peace are, properly, not judges of courts of rec- 
ord, and are indeed not judges of any courts at all; but they are 
sometimes made judges of record by act of Parliament in Eng- 
land, in certain cases, as well as in the United States. Thus, in 
England, when they sit in sessions, they are judges of record; so 
in viewing a force, in the hue and cry, and in riots, &c., they are 
made so specially by act of Parliament. When they are judges 
of record they enjoy the same immunity as any other judges, 
Thus, where one Nudigate, who, as justice of the peace, had re- 
corded a force on a view, which he did as judge of record, and a 
bill was exhibited against him that there was no force, and that 
he had falsely made the record, it was held he was not liable 
And in Rez v. Justices of Seaforth,? the court refused a rule for an 
information against certain justices in sessions, for refusing to put 
asubstantial householder on the poor-rate, which was necessary 
to entitle him to vote for a member of Parliament; and the court 
said, that it must be a very strong case, with flagrant proofs of 
their having acted from corrupt motives, that would warrant a 
rule against justices of a court of record. Was the act here of 
putting on the poor-rate the duty of a judge of record, or of a 
mere officer, and was it unconnected with his judicial duties? 

In Orby v. Hales, it was held that if the sheriff discharge a 
prisoner by virtue of an order made by justices at their quarter 
sessions, they having no power to make such an order, he shall 
not be liable for an escape. But this was carrying the principle 
of immunity too far, and was contrary to former cases, and the © 
case was expressly overruled in Brown v. Compton.* See also 
Colston v. Ross,5 Anon.,® and Baston v. Carew,’ where the court 
said that where the justice acts as judge of record his record is 
not traversable. 

In the case of Groenvelt v. Dr. Burwell et al.,3an action was 
brought against the censors of the college of physicians in Eng- 
land for convicting and imprisoning a man for malpractice in Lon- 
don. The defendants pleaded that they were a court of record, 
and the court held the plea was not traversable. It was sug- 
gested in the argument that in Dr. Bonham’s Case® Sir Edward 

1 12 Rep. 25. See also the case of the 5 Cro. Eliz. 898. 

Marshalsea, supra. 6 1 Salk. 278. 
21 W.«. Bi. 482 (a.p. 1764). 73 B. & C. 649 (a.p. 1825). 


8 1 Ld. Raym. 3 (a.p. 1698). 8 1 Ld. Raym. 464. 
#8 T. R. 424. 8 Rep. 12. 
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Coke had there held that the college of censors was not a court 
of record, and that the plea was traversable; but Holt, C. J., 
said: **That is an opinion obiter, and not pertinent to the case 
there; because Dr. Bonham was committed for practising without 
license, and not for malpractice; and the power of commitment 
does not extend to practising without license. But Coke en- 
larges upon their power, and includes a commitment for mal- 
practice. But Coke was transported, that the doctor was a 
member of the university, which he looked upon as affronted by 
that prosecution, and as the said opinion was not judicial, so it 
has not any authority in law for its foundation.” Lord Holt, in 
this case, laid down the rule, which Sir William Blackstone quotes 
in his Commentaries, that a power to examine, hear, and punish 
makes a man a judge; and a power to punish by fine and im- 
prisonment makes a judge of record; and the court held the 
college of censors to be a court of record. The case of Dr. Bon- 
ham, referred to in this case, is an interesting one, and can be 
read with profit, though there is not space to insert it here. 
There the action lay against the censors, because they had ex- 
ceeded their authority. 

Although the great weight of authority is to the effect that the 
judge of a court of record can only enjoy this immunity from 
action so long as he does not exceed his jurisdiction, yet there are 
some dicta (and one positive decision made in a very recent case) 
which lay down the rule that a judge of a superior court is not 
liable for acts done in excess of his jurisdiction. A distinction 
has also been made between the liability of judges of superior and 
inferior courts which is worthy of attention. The first case, we 
believe, that ever claimed a universal exemption of judges of record 
from liability to action was the case of Miller v. Seare.! In this case 
an action was brought against the commissioners in bankruptcy for 
false imprisonment, and the court held that they were liable for an 
illegal exercise of their discretion, as they were not a court of record. 
Lord De Grey, C. J., however, in the course of his opinion laid 
down the rule that “the protection, in regard to the superior 
courts, is absolute and universal; with respect to the inferior, it 
is only while they act within their jurisdiction.” It is true this 
rule is a mere dictum, and also that the decision has been since 


1 2 Bl. Rep. 1141 (a.p. 1770). 
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overruled ;? but this dictum has sometimes been referred to with 
approval in subsequent’ cases. 

In Randall v. Brigham2 Justice Field reiterated this rule, and 
said that a court of superior jurisdiction is not liable when it acts 
in excess of its jurisdiction, except for malice. In that case the 
court held that the judge had clearly acted within his jurisdic- 
tion ; so that again this expression of opinion is only obiter dictum. 
Justice Field, however, in support of his theory, cited Hammond 
v. Howell,? Bushell’s Case,* Taafe v. Downes,’ and Yates v. Lan- 
sing,© and Floyd v. Barker ;* but not one of these cases estab- 
lished such a doctrine. In Floyd v. Barker, the reporter expressly 
said that the judge was only excused so long as he acted in court 
as judge, or judicially out of court, and stated that when he acted 
extra-judicially out of court he was liable, and reiterated the same 
rule, as we have seen, as that laid down in the case of the Marshal- 
sea. Indeed, the use of the word * judicial” shows that only those 
acts done by a judge within his jurisdiction were to be protected ; 
for how can a judicial act be done by one who has no right to act 
at all, for the whole is coram non judice, and therefore the courts 
have always intended the word “judicial” to mean to apply to 
acts where the court had authority to act, and the judge to be 
protected while acting judicially or within the scope of his author- 
ity. In Zaafe v. Downes the jurisdiction was expressly held not 
to be exceeded ; and, though Lord De Grey’s rule was cited, this 
point was not touched upon. In Hammond v. Howell the point 
was made that the act of the judge was beyond his authority, 
and that therefore he was liable ; but the court said he had juris- 
diction of the person, and had only mistaken the law. In 
Bushell’s Case the action was not against a judge at all, but 
against a juror; and finally, though the court quoted the rule 
of De Grey in Yates v. Lansing, Kent, C. J., expressly held 
that the Chancellor had not exceeded his jurisdiction, as is ap- 
parent from the facts. The late case of Lange v. Benedict ® 
does, indeed, decide that a judge of a superior court of general 
jurisdiction is not liable for an act in excess of the jurisdiction of 
the court. This was an action of false imprisonment against a 
judge of the United States Circuit Court, brought in the State 
1 See the case of Doswell v. Impey, 3 Supra, * Infra. 


infra, and Basten v. Carew, supra. 5 Supra. 8 Supra. 
27 Wall. 623 (a.p. 1868). Supra. 8 Y.12. 
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court of New York. The defendant, presiding as judge of the 
United States Circuit Court, before which the plaintiff was tried, 
convicted, and sentenced to pay a fine and suffer imprisonment. 
Having paid the fine, a writ of habeas corpus was granted to the 
plaintiff, returnable to the court over which defendant pre 
sided. The defendant, acting as judge, set aside, on such 
return, the former sentence, and resentenced the plaintiff, who 
was accordingly imprisoned. In proceedings afterwards before 
the Supreme Court of the United States, the resentence was held 
void, and the prisoner released. In deciding this case, the Court 
of Appeals of the State, however, held, reversing the lower 
court, that the Federal court had jurisdiction of the person 
of the defendant, and also jurisdiction of the subject-matter, 
and drew a distinction between the case where the judge had 
acquired no jurisdiction at all and where the act of the judge 
was not without the inception of jurisdiction, but was merely in 
excess of it after jurisdiction had been acquired, and quoted 
Judge Marcy, who said, in Savacol v. Boughton: ‘* Many cases 
are to be found wherein it is stated severally that when an inferior 


court exceeds its jurisdiction its proceedings are entirely void, 
and afford no protection to the court, the party, or the officer 
who executes its process. I apprehend that it should be quali- 
fied when the subject-matter of the suit is within the jurisdiction 
of the court, and the alleged defect of jurisdiction arises from 
some other cause.” ? 


1 5 Wend. 172. 


ing or exceeding his jurisdiction, when 
2 There is no doubt that subject- 


by the law he is forced to act. Plausible 


ing a judge to any private or public 
action may be the cause of great incon- 
venience to the community, and pos- 
sibly of some hardship to the judge. 
However this may be, it has, as we have 
seen, from a very early period been con- 
sidered expedient not to shield the judge 
from action altogether, but only to hold 
him exempt so long as he acts within the 
scope of his authority. Where the judge 
acts voluntarily and of his motion in a 
cause ( Windham v. Cleere, Leonard, 187), 
or maliciously, and exceeds his jurisdic- 
tion, the case is tolerably free from any 
peculiar hardship or difficulty. But it has 
often been asserted that it is most unjust 
to hold a judicial officer liable for an er- 
ror of judgment, honestly made, in assum- 


as this reasoning may sound, the great cur- 
rent of authority does not exhibit a single 
case in which the judges have thought 
fit to squarely decide that the judge 
should not be responsible for an act in 
excess of his authority. Loose dicta may 
be found; but on due examination it will 
be seen that, in the cases where those 
dicta were uttered, they were foreign to 
the decisions, and merely obiter; and it 
has been left to the Court of Appeals of 
New York to be first to step forward and 
deny the soundness of the rule, and hold 
that a judge may be excused for an act 
though it be beyond his authority. Ap- 
parently the court in the principal case 
did not mean to put themselves forward 
as absolutely laying down the broad rule 


@ 
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2. Liability of Judges of Courts not of Record. 


Though judges of courts of record are so highly protected from 
actions brought for injuries sustained by reason of their erroneous 
judgments, yet judges of courts not of record enjoy no greater 
immunity from action than that afforded to any other public offi- 
cers to whose actions are attached discretionary powers.! 


that a judge is not liable for an act in ex- 
cess of his authority ; for it will be seen 
by the case that they have only abso- 
lutely held that a judge is excused when 
he has acquired what is there called an 
inception of jurisdiction, i.e. a jurisdiction 
overthe person and subject-matter, but not 
the right to pronounce the judgment when 
such is acquired. What an inception of 
jurisdiction is,is not easy to comprehend ; 
but if the court mean to say that the act in 
excess of jurisdiction is more excusable at 
the tail of the case than in the middle or 
beginning, it will not be easy to support 
such a proposition by any authority yet 
known. Indeed, if Jn re Coles, decided 
by the Supreme Court of the United 
States last year, is any authority, or is 
good law at all, it has laid down just the 
contrary ; for Strong, J., said, in the end 
of his opinion, that, anyhow, if Judge 
Cole’s act in the selection of jurors was 
judicial, yet he was liable, as he had not 
jurisdiction to exclude negroes, and ex- 
ceeded it in so doing. Justice Folger’s 
quotations from Hammond v. Howell, supra, 
and Judge Marcy’s remarks in Savacol v. 
Boughton, 5 Wend. 170, do not at all war- 
rant his conclusions; for in Howell’s Case 
the judge’s act was not void, and Judge 
Marcy’s remarks were misapprehended. 
There the court held that a ministerial 
officer was protected in the execution of a 
process, provided the process on its face 
showed jurisdiction of the subject-matter, 
and nothing appeared to apprise the offi- 
cer that the person was outside the juris- 
diction of the court issuing it; and what 
Judge Marcy meant by his remarks was 
that a ministerial officer should be ex- 
cused when the process of the court 
showed on its face that the court had no 
right to act, then the officer was liable; 
but when the process was regular, and 
showed authority, then the officer was 


VOL. 11.—N. 8. 31 


excused, if he was not apprised of the 
inability of the court to issue it on a par- 
ticular person, for he could not ever know 
that; and the same has been repeatedly 
held in England and America. It has 
been also remarked that the judge should 
be excused for a slight error n excess of 
jurisdiction, but not for a gross one. That 
committed in Lange v. Benedict was cer- 
tainly most gross, however valuable such 
a rule would be. It is not easy to see 
any solution of the difficulty whereby 
greater injustice will not be done by per- 
mitting a judge to enjoy a perfect immu- 
nity from liability than by making him 
answerable for exceeding his jurisdiction. 
Lange v. Benedict does not solve the 
problem; and as there have been but 
few attempts (I think four) to bring an 
action against a judge of record, and as 
they have all failed, I do not think the 
hardships to which the judge is subjected 
are sufficiently great to warrant the over- 
turning of all the adjudicated cases on 
this subject. 

1 In Barnardiston vy. Soame (6 State 
Trials, 1066) an action was brought 
against the sheriff of Suffolk for a double 
return to Parliament, whereby the plaintiff 
lost his seatin Parliament. In the King’s 
Bench the plaintiff got judgment; but 
this was reversed in the Exchequer 
Chamber, for the reason, inter alia, that the 
sheriff was a judge. Lord North said: 
“ My first reason (why the sheriff should 
be excused) is this, because the sheriff, as 
to the declaring the majority, is judge; 
and no action will lie against a judge for 
what he does judicially, though it should 
be laid falso, malitiose et scienter. ... Is 
the sheriff a judge in this case? Is 
there the same reason he should be freed 
from all actions? As to the first, it is of 
necessity that, as to the declaring the 
majority, he should be judge upon the 
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The rule of the liability of a judge of a court not of record 
may be thus stated: A judge of a court not of record is not liable 
for any injury sustained which is the result of an honest error of 
judgment in a matter wherein the court has jurisdiction, and where 
the act done is not of a purely ministerial nature. 

Thus, in Floyd v. Barker, supra, Sir Edward Coke observed, 
after stating the liability of judges of record : ‘* But in an hundred 
court, or other court which is not of record, their averment may be 
taken against their proceedings; for that is no more than matter 
in pais, and not of record, as it appears in 47 Ed. III. 15;” and so 
“in a writ of false judgment the plaintiff shall have a direct aver- 
ment against that which the judges in the inferior court have 
done as judges guia recordum non habent.”” 

In Harman v. Tappenden,? the plaintiff, a free fisherman of 
the manor and hundred of F., broke a by-law, for which 
he incurred certain penalties. Happening to be present in the 
manor court, he was called upon to show cause why he should 


not pay the forfeitures. On 


place ; in other cases, in the county court, 
the freeholders are the judges, and he is 
the minister. When we say the free- 
holders, we mean the major part of them 
is to judge; but when the question is, 
Which is the major part? they cannot 
determine the question ; but of necessity 
the sheriff must determine that. There- 
fore it was held rightly in Letchmere’s 
Case (13 & 14 Car. II), that, as to the 
election of knights to the Parliament, the 
court is properly the sheriff's court... . 
I know a judge may have many ministe- 
rial acts incumbent upon him, as the chief 
justices have to certify records, upon 
writs of error; therefore it is necessary 
for me to observe that the suit here is for 
what he does as a judge, and not for any- 
thing ministerial. . . . They object that 
the matter of this question is not matter 
of judgment; it is but counting the poll, 
which requires arithmetic, but not judg- 
ment. But certainly, if it be rightly con- 
sidered, it will be thought this question 
of majority is not barely a question of 
fact, but a question of judgment,—a 
question of difficult judgment, — there 
are so many qualifications of electors. 
1. They must have 40s. per annum; 
there the value must be judged. 2. It 


making no answer, the court 


must be freehold; there the title, &., 
&e....It may hence be concluded 
that the sheriff, as to declaring a major- 
ity, is a judge; and if so, my next 
assertion is that there is the same 
reason he should be free from actions as 
any judge in Westminster Hall, or any 
other judge. Does it not import the pub- 
lic that the sheriff should deal uprightly 
and impartially? Ought he not to have 
couraget And for that end should not 
the law provide him security?” After 
Sir William Soame’s death, a writ of er- 
ror was brought by the plaintiff to the 
House of Lords, and the reversal in the 
Exchequer Chamber was upheld. 

1 See Ferguson v. Earl of Kinnoul, 
9 Clark & Fin. 251; Doswell v. Impey, 
1B.&C. 169. Where a judge ignorantly 
condemns a man to death for felony 
when it is not felony, in a manor court 
which has the franchise of infangthief: 
for this offence the judge shall be fined 
and imprisoned, and lose his office ; and 
the lord shall lose his franchise. These 
points were resolved in the Star Chamber, 
upon an assembly of judges there, by the 
command of the king, Richard the Third. 
Jenkins’s Centuries, 162. 

2 1 East, 555. 
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taking the offence pro confesso without proof, called on him 
to show cause why he should not be disfranchised, and the 
order was made by the court disenfranchising him. Lord 
Kenyon, C. J., said, ‘* This was undoubtedly irregular, but it was 
nothing more than a mistake ;” and the court held, no action 
lay, —at least not without proof of malice. Lawrence, J., said: 
“ There is no instance of an action of this sort maintained for an 
act arising merely from error of judgment. Perhaps the action 
might have been maintained, if it had been proved that the 
defendants, contriving and intending to injure and prejudice 
the plaintiff,and to deprive him of the benefit of his profits, 

. and had wilfully procured him to be disfranchised, in con- 
sequence of which he was deprived of such profits. . . . They 
were, indeed, guilty of an error in their proceedings to disfran- 
chise him, in not going to any proof of the offence charged against 
him.”’ 

So in Ackerley v. Parkinson} the vicar-general of a bishop was 
protected, because only committing an error where he had juris- 
diction. 

For an act which is simply ministerial, and where injury is 
sustained, an action will lie against the judge. 

Thus, in Ferguson v. Earl of Kinnoul? the court of the presby- 
tery in Scotland refused to take a presentee on trial; and the 
court held an action lay for such refusal, because, though the 
court had discretion to refuse the presentee, after they had ex- 
amined him, if they chose, yet they had no right to refuse to take 
him on trial, as that was a ministerial act they were obliged to 
perform, and bore no analogy to a judicial decision; and Lord 
Campbell said, “*‘ Where there is a ministerial act to be done by 
persons who on other occasions act judicially, the refusal to do 
the ministerial act is equally actionable, as if no judicial functions 
were on any occasion intrusted to them.” So an action was held 
to lie against a procurator for not summoning plaintiff, whereby 
he was excommunicated.® 

And so in Holroyd v. Breare,* where the steward of the court 
baron in England was held to be a constituent part of that court, 

and consequently a judicial, and not a mere ministerial officer, no 
“ action lay for an error in law. 


1 1 East, 563, n. 8 Pole v. Godfrey, 2 Bulst. 264. 
2 9 Clark & Fin. 261. _ # 2 Barn. & Ald. 473. 
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But a judge of an inferior court must act strictly within his 
jurisdiction, for if he exceeds it, an action lies. Thus, in Beau- 
rain v. Scott, an action on the case lay against a judge of an 
ecclesiastical court for an excess of jurisdiction ; and so in Ack- 
erley v. Parkinson? the defendant was excused because the act 
complained of was not in excess of his authority. 

In Smith v. Bouchier’ B., having the privilege of the uni- 
versity, stated he had an action against S., and made oath that 
he now suspected the now plaintiff intended to run away ; where- 
upon a writ issued against S. 

In an action brought against the vice-chancellor of the uni- 
versity for illegally issuing the writ, the court held that, as 
the customary oath before the vice-chancellor was that the com- 
plainant believed he intended, &c., the action lay against the 
vice-chancellor for so issuing the writ. 

In Martin v. Marshall? an action was brought against the 
mayor of York for false imprisonment. The mayor pleaded that, 
by the custom of York, the mayor was entitled to hold a court of 
chancery by prescription, and had by virtue of that office issued 
his warrant. The court said the plea was vicious because the 
warrant was not in writing. But Powell, J., in Gwinne v. Poole, 
said the case was misreported. The real reason why the defend- 
ant was liable, probably, was because no court of chancery can 
exist by prescription, but by direct authority from the king 
only. 

In Miller v. Seare,5 the court held that the commissioners in 
bankruptcy were liable for a wrongful arrest of one who had 
refused answering their questions, though the commissioners had 


1 3 Camp. 388. 


2 Supra. 

8 2 Strange, 993. 

* Hobart, 63. 

5 2Blackstone,1114. The casesin bank- 
ruptcy are inserted here because, though 
not settled, the commissioners in bank- 
ruptcy were several times held not to con- 
stitute a court of record. This has more 
than once been decided. Lord Holt,C.J., 
said that the acts of the commissioners 
were traversable, as they were not judges, 
though they possessed the power to hear 
and imprison, because their power to com- 
mit was not as a punishment, but they 


only could commit a witness for refusing 
to answer a question, which was only for 
safe-keeping till he did answer; which 
was like the case of a constable who ar- 
rests a man for safe-keeping. But see 
Battye v. Gresley, 8 East, 319, where it 
was held that granting a warrant by the 
commissioners in bankruptcy was an act 
of discretion to be determined by them at 
the time. Lord Coke, however, appeared 
to think as Lord Holt. 8 Reports, 321, 
Dr. Bonham’s Case. See, however, the 
acts of Victoria, 13 & 14, on bankruptcy 
and the modern practice. 
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discretionary power in asking their questions; because the com- 
missioners were not a court of record, and because the questions 
put were beyond the scope of their authority to ask. In Doswell 
v. Impey, however, the court said, in a similar action against the 
commissioners, it did not make any difference whether the com- 
missioner’s court were of record or not, and left that point unde- 
cided, — since, anyhow, they were not liable for imprisoning one 
who refused to answer their questions; the words of the statute 
which empowered them to act saying that the questions were to 
be answered to the satisfaction of the commissioners. The court 
also observed that Miller v. Seare, as it was there reported, was 
open to some observation. This case has been always considered 
as overruling Miller v. Seare. 

In Atkin v. Proctor,? trespass lay against the assignees in bank- 
ruptcy for arresting a victualler, as he did not come within the 
purview of the act. 

In Watson v. Bodell, plaintiff, having been arrested and exam- 
ined, was told he could go, on payment of costs for bringing him 
there ; and the court held, in an action against the commissioners, 
that the action lay, as this order was tantamount to detaining 
him till costs were paid, which was outside the authority of the 
court todo. Baron Parke said: “If this had been a commitment 
for a contempt, however improper, doubtless the commissioner 
would have been dispunishable by action of trespass, because he 
has a general power to commit fora contempt; . . . butas neither 
the office of a commissioner of bankrupt is known to the com- 
mon law, but both depend on the statute law, and as that gave 
no power to collect costs, as he has endeavored to do, the act was 
outside his jurisdiction.” 

We have now given a review in brief of the cases bearing on 
the question of the liability of judges of courts ; and we believe 
that they all affirm the rules we have laid down in this article as 
to what their liability is (with the exception perhaps of Benedict 
v. Lange), — that judges of courts of record are liable only for 
acts done without their jurisdiction ; and judges of courts not of 

11B. &C. 163. note a. Though the judge is liable for 

2 2 Wilson, 282. acting in excess of his jurisdiction, it 

314M. & W. 57. must reasonably appear that such act is 

* See the interesting case of Thomasv. not within his jurisdiction, or that he 


Hudson, 14 M. & W. 358, and 16 id. 885; ought to know it ex officio. Guwinne v. 
and that of parte King, 1B. &C.177, Poole, supra; Calder v. Halket, supra. 
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record are only excused when their act is an honest judicial error 
of judgment. It might be contended that the records of courts 
have often been attacked for want of jurisdiction of the court 
making them, and for fraud in collateral actions, and that this 
constituted an exception to the rule we have laid down. But 
the answer is, that where the record is attacked for want of juris- 
diction, as the matter was coram non judice, it was no record at 
all; and where for fraud, that has always been understood to be 
the fraud of the parties, and not that of the judge. It has fre- 
quently been urged that, if an action be not given a man for 
a wrong suffered at the hands of a judge, he has no other 
remedy, for frequently there is no writ of error to correct the 
judgment of the court. But Lord Holt said, in Groenvelt v. Bur- 
well, that wherever there is created a new jurisdiction unknown 
to the common law, though there be no writ of error, yet there is 
always a certiorari to review the proceedings of the new court; 
and to the same effect is Geter v. Van Deusen ;* while against 
the supreme judge there is always the remedy by impeachment. 
And we may conclude this part of the subject of the liability of 
officers acting judicially by saying that there is no instance where a 
judge has been tried and convicted in an action before other judges. 
Thorp was indeed so tried ; and the judgment was held good in 
Parliament ; but, as the annotator to that case remarked, “‘ But, 
in truth, the whole set of judges were then so corrupt that the 
king was forced to try him by commission ;” * and note also that 
he was pardoned because his judgment was against the law. In 
his note to Floyd vy. Barker,t Sir Edward Coke concludes by 
instancing a number of judges who were tried by the Parliament, 
and cited the Old Chronicle of Stow, which gave repeated in- 
stances of the king himself trying his judges in Parliament. 
Absurdum est affirmare (readjudicata), credendum esse non 
judici. 
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LIABILITY OF TRUST-ESTATES ON CONTRACTS MADE 
FOR THEIR BENEFIT.* 


Ir is intended in this article to discuss the following question : 
Does a contract entered into with a trustee for the benefit of the 
trust-estate subject the same to any liability, or is the sole remedy 
. of the creditor a personal action against the trustee? The mul- 
tiplication of trust-estates in this country, attendant upon the 
rapid increase of wealth, renders the question one of practical 
importance, and, as the subject has not been considered by the 
text-writers, its discussion here may be of general interest. 

It is well settled that trustees, executors, and administrators? 
are personally liable on contracts entered into by them for the 
benefit of the trust-estate, in the absence of an express provision 
in the agreement to the contrary. Likewise persons who, though 
not technically trustees, are yet intrusted with the care and 
management of the estates of others; e.g., guardians of minors? 
and lunatics * are prima facie individually bound by the contracts 
made by them in their fiduciary capacity. The circumstance 
that the contract purported to be made by the party “ as trus- 
tee,” 5 or “as guardian,” ® or that the goods furnished or ser- 
vices rendered were necessary for the preservation of the estate? 
or maintenance of the ward, is immaterial. Some one, it is said, 
must be bound by the contract ; if he does not bind some other, 
he binds himself. And it is frequently stated that a trustee,® 


* The writer wishes to state that he 
was of counsel for plaintiff in a cause still 
pending, requiring the advocacy of the 
equity herein suggested, and that this in- 
vestigation was made and his views were 
formed while acting in such capacity. 
Still it is believed that the subject is 
fairly treated, and that the collection of 
authorities on the mooted questions is 
complete. 

1 Noyes v. Blakeman, 6 N. Y. 567 
(1852); New v. Nicoll, 19 N. Y. S. Ct. 431 
(1877); aff. Ct. App., 17 Alb. L. J. 292, 298. 

2 Meyer v. Cole, 12 Johns. 349; Demott 
v. Field, 7 Cow. 58; Reynolds v. Reynolds, 
8 Wend. 244; Ferrin v. Myrick, 41 N. Y. 
315; Austin v. Munro, 47 id. 361. 


8 Sperry v. Fanning, 80 Ill. 871 (1876); 
Simms vy. Norris & Co., 5 Ala. 42 (1848); 
Tobin v. Addison, 2 Strobh. (Law) 3 (1847); 
Poole v. Wilkinson, 42 Ga. 539 (1871). 

* See Westmoreland v. Davis, 1 Ala. 
299 (1840). 

5 1 Parsons on Contracts (6th ed.), 
#121. 

6 Sperry v. Fanning, 80 Ill. 371 (1876). 

1 Tobin v. Addison, 5 Strobh. (Law) 3 
(1847); Poole v. Wilkinson, 42 Ga. 539 
(1871). 

8 1 Parsons on Contracts (6th ed.), 
*121, 

§ Stanton v. King, 15 N. Y. S. Ct. 4 
(1876); Burck v. Breckenridge, 16 B. Mon. 
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} 

{ 

1 

a 

q 

4 

a 

4 

a 


450 LIABILITY OF TRUST-ESTATES ON 


executor,! or administrator? cannot by contract bind his bene- 
ficiaries or the trust-estate, nor a guardian ® the person or estate 
of his ward. 

But generally, when goods are supplied or services are ren- 
dered to an estate at the request of a trustee or guardian, the 
creditors consider the solvency of the estate, and not the sol- 
vency of the person with whom the contract is entered into. 
The trustee or guardian is looked upon merely as the agent of 
the estate, which itself is ‘supposed to be liable for the goods sup- 
plied or services rendered. Is there any foundation for this be- 
lief? Practically, of course, the estate is in most cases liable, 
A trustee or guardian has a lien upon the estate for all money 
properly advanced and expended by him in the administration of 
the trust,! and would, therefore, be entitled to be reimbursed out 
of the estate for all money paid by him on contracts made for its 
benefit. But suppose that after the goods have been furnished 
or services rendered the trustee refuses to pay for them, has the 
creditor any mode of collecting his debt except by proceeding 
against the trustee or guardian personally ? 

At law, clearly no other course is open to him. As already 
stated, the cestui que trust can never be bound by the contract of 
the trustee ; the committee cannot bind the lunatic,® nor the guar- 
dian his ward. The administrator or executor cannot so bind 
himself that execution may issue against the goods of the deceased,’ 
nor can any other right against the trust-estate be enforced at law. 
In equity, also, trustee and guardian are unable to make their 
beneficiaries personally liable by their contracts. The rule that 
a person can be bound only by a contract entered into by himself 
or his authorized agent is equally operative in courts of chancery 
and in courts of common law. Nor does any remedy ordinarily exist 
against the estate in equity where contracts are made by trustee or 
guardian for its benefit. There are some authorities® in New 


(1877); aff. Ct. App., 17 Alb. L. J. 292, 5 Pearl v. McDowell, J. J. Marsh. 658. 

293. 6 Foster v. Fuller, 6 Mass. 59 (1809); 
1 Meyer v. Cole, 12 Johns. 349; Demot Jones v. Brewer, 1 Pick. 816; Tenny v. 

vy. Field, 7 Cow. 58 Evans, 14 N. H. 351; Poole v. Wilkinson, 
2 Ferrin v. Marick, 41 N.Y. 315; Aus- 42 Ga. 539 (1871). 

tin v. Munro, 47 id. 361. 1 Ferrin v. Myrick, 41 N. Y. 315; Aus- 
® Foster v. Fuller, 6 Mass. 59 (1809); tin v. Munro, 47 id. 361. But see In re 

Jones v. Brewer, 1 Pick. 816; Tenney v. Estate of Thompson, 41 Barb. 254. 

Evans, 14 N. H. 851; Pearl v. McDowell, 8 Habersham v. Huguenin, R. M. Charlit, 

3 J.J. Marsh. 658 (lunatic). 378 (Law J.). 


* Perry on Trusts (2d ed.), § 907. 9 Noyes v. Blakeman, 6 N. Y. 567 (1852); 
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York which recognize the right of trustees, executors, and admin- 
istrators to create, by their oral agreement, a lien on the estate 
for the payment of goods or services which are necessary for the 
preservation of the estate, where they have no money of the 
estate in their hands, and do not wish to incur any personal lia- 
bility. Possibly a guardian would be held to possess the same 
right. In such cases the estate becomes primarily and exclusively 
liable. It is made so by express agreement, and perhaps on the 
theory of an implied authority in the trustee. But in the ordi- 
nary case of a contract by a trustee or guardian for the benefit of 
the estate, where he becomes personally liable on the same, no 
lien arises against the estate as a concurrent remedy. If the trus- 
tee or guardian is solvent, he, and he alone, must be proceeded 
against. 

No objection can be urged against this rule of law. The cred- 
itor is fully protected when trustee and guardian are solvent 
and the latter are fully protected by their lien upon the estate. 
There is no occasion for giving the creditor an additional remedy 
against the estate. But the case is otherwise where the trustee 
or guardian, who has made the contract on behalf of the estate, 
is insolvent, and the beneficiaries colluding with him refuse to 
pay the creditor; or, as is more frequently the case, where the 
fiduciary dies insolvent, and the beneficiaries simply refuse to pay 
the debt. Under such circumstances clearly, if the contract was 
necessary in the administration of the trust, and the estate has 
received the benefit thereof, the creditor should not be remedi- 
less; yet he must be, unless an equity can be worked out against 
the trust-estate to subject it to the payment of the debt. 

It is clear that the mere fact of the insolvency of the trustee 
or guardian could not create a right against the estate. If the 
contract were unreasonable or improper, or if the estate did not 
receive the benefit of the goods furnished to the trustee or guar- 
dian, no equity could arise. But where the trustee or guardian 
is insolvent, and a contract has been made with him which was 
necessary and proper in the administration of the trust, and of 
which the estate, the cestui que trust, or the ward has received 
the benefit, the creditor may, according to the decisions of several 


Randall v. Dusenbury, 89 N. Y¥. Superior L. J. 292, 293 (1878); Lewis v. Harris, 4 
Ct. 174; New v. Nicoll, 19 N. Y. S. Ct. Met. (Ky.) 857 (1868). See Salem Female 
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States, proceed against the estate itself to enforce payment of his 
demand.) It may be urged against the existence of such an equity 
that a trustee, executor, or administrator has, in the absence of 
express authority, no power to charge the trust-estate by his con- 
tracts ; that, a fortiori, a guardian, who has no title to the prop- 
erty of his ward, would be unable to do so; and that, conse- 
quently, the mere contract of a trustee or guardian could not 
have the effect of binding the estate, where an attempt by ex- 
press words to charge it would be ineffectual. 

The answer to this argument lies in the fact that the equity 
against the estate does not rest upon the theory of a lien im- 
pliedly granted by the trustee or guardian, and that, therefore, 
the absence of authority to create a lien is immaterial. The 
right against the estate is not a lien, nor is it created by the act 
of the trustee or guardian ; it arises by operation of law ; it pro- 
ceeds upon the broad principle of natural equity that a benefit 
given at request, with the understanding that it is not to be 
gratuitous, ought to be paid for. 


Chancellor Harper thus states the doctrine in Magwood v. Pat- 
terson: 2 — 


“The equity on which a creditor comes into this court to render the 
trust-estate liable for the payment of his debt is this: that he has ad- 
vanced his money or given his credit to effect the objects of the trust, and, 
having accomplished the objects of the trust at his own expense, he has a 
right to be put in the place of the cestui que trust, or to be reimbursed out 
of the trust fund. If there were a trust to keep a hospital in repair, he 
who has made the repairs at his own expense might have his equity to 
be reimbursed out of the trust fund. So if trusts were to pay rents and 
profits for the separate maintenance of a married woman, he who has 
advanced his money for her separate maintenance might have such an 
equity.” 

1 Contract made by trustee: Cater v. tors: Douglas v. Executors of Frazer, 2 
Everleigh, 4 Desaus. 19 (1809); James v. McCord Ch. 105 (1827); Habersham v. 
Mayrant, id. 691 (1815); Montgomery v. Huguenin, R.M. Charlt. (Ga.) 376 (1882); 
Everleigh, 1 McCord Ch. 267 (1826); Coopwood v. Lawrence, 12 Ala. 790. But 
Magwood v. Patterson, 1 Hill’s Ch. 228 see contra, Wade v. Pope, 44 id. 690. 
(1833) ; Gaudy v. Barrit, 56 Ga. 640 (1876); Contracts made by guardian of minor: 
Tennant y. Stoney, 1 Rich. Eq. 222, 243 Poole v. Wilkinson, 42 Ga. 589 (1871); 
(1845) ; Wylly v. Collins § Co., 9 Ga, 223 Owens v. Mitchell et al., 38 Tex. 588 (1878). 
(1851); Frost v. Shackleford, 67 id. 261; See Copley v. O'Neil, 39 How. Pr. 47 
Ferrin v. Myrick, 41 N. Y.315 (1869). But (1869). 
see contra, Worral v. Harford, 8 Ves. Jr. Contracts made by committee of lunatic: 
8 (1802); Mulhall v. Williams, 82 Ala. 489 See Westmoreland vy. Davis, 1 Ala. 299 
(1858) ; Jones v. Dawson, 19 id. 672 (1851). (1840). 

Contracts by executors and administra- 2 1 Hill’s Ch. 228, 282. 
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Our law affords no precise analogy of an equity like the one in 
question, but the principle on which it rests has been acted on by 
the common-law courts as well as by the courts of equity. The 
liability of infants and lunatics at law for necessaries is very simi- 
lar. The infants and lunatics are not liable, even in the case of 
necessaries, on a contract, — for they do not possess the power 
of binding themselves by contract,— but the law makes them 
liable personally for the reasonable value of the necessaries fur- 
nished them at their request. And though at law they would 
not be liable for money lent which was applied to the purchase 
of necessaries, they would in equity be obliged to refund all that 
had been so used.! Likewise a husband is in equity obliged to 
repay money lent his wife, and applied by her in the purchase 
of necessaries ;? and this doctrine has recently been applied to 
the case where a corporation has improperly borrowed money 
on an ultra vires contract, but has applied the same to the 
payment of legal demands and the purchase of necessaries.* 
It is true that in all these cases the remedy was a personal one ; 
but they have an important bearing on the question under con- 
sideration, because they furnish instances of our courts having 
acted on the principle that where goods, services, or money are 
furnished on request to supply a want which the law considers 
a necessary one, a liability to pay arises although the power 
to contract did not exist. The liability which the law im- 
posed was in those cases a personal one ; because the fiction of 
an implied promise could easily be adopted where the request 
was made, the necessaries furnished to and the benefit enjoyed 
by the same person. But where a contract is made by the trus- 
tee or guardian for the benefit of the estate, the facts do not allow 
of the adoption of the fiction of an implied promise, and resort 
was therefore had to the creation of a right against the estate. 
In this respect the liability of a married woman’s separate estate 
on agreements made by her with reference to that property af- 
fords some analogy. There a legal obstacle to the existence of 
a personal liability presented itself, and the court of chancery © 
enforced the equity against the estate. 

1 Darby v. Boucher, 1 Salk. 279. Ch. 748 ; National Permanent Benefit Build- 

2 Jenner v. Morris, 1 Dr. & Sm. 218; 8 ing Society, L. R. 5 Ch. 809; Magdalena 


De G., F. & J. 45; Dean v. Soutten, L. R. Steam Navigation Co,, Johns. (Eng.), 690; 


9 Eq. 151. 1 Lindley on Partnership (4th ed.), 363. 
8 Cork v. Youghal Railway Co., L. R. 4 


d 

a 


454 LIABILITY OF TRUST-ESTATES ON 


Considerations of policy seem strongly to favor the doctrine 
that a creditor of the trustee or guardian under the circumstances 
above set forth acquires a remedy against the estate. It protects 
the creditor without imperilling the estate ; for the equity extends 
merely to the reasonable value of the necessaries furnished to the 
trustee, of which the estate received the benefit, and the benefici- 
aries are made to pay to the creditor only what they would ordi- 
narily have been obliged to pay to the trustee or guardian, had he 
paid the debt. 

The first attempt to render a trust-estate liable for necessaries 
furnished it at the request of the trustee appears to have been 
made in the year 1802. In Worral v. Harford,' a bill was filed 
by an attorney to subject the estate of an insolvent in the hands 
of a trustee to the payment of legal services rendered the estate. 
The instrument creating the trust contained a provision that the 
expenses of the trust should be paid. Lord Eldon, in allowing 
a demurrer to the bill, said : — 


“Tt is in the nature of the office of a trustee, whether expressed in the 
instrument or not, that the trust-property shall reimburse him all the 
charges and expenses incurred in the execution of the trust. That is 
implied in every such deed. But it would be strange from that implication 
to conclude that the persons employed by them are therefore creditors of 
the trust fund. I doubt very much, and desire not to be understood to ad- _ 
mit, that even if the trustees are charged not to be solvent, those persons 
may come upon the fund. They can have no better right upon the expres- 
sion of what would, if not expressed, be implied. But particular cases 
may be exceptions. Try this in bankruptcy. The petitioning creditor is 
answerable till the assignment. Can there be a doubt that the assignees, 
if there was nothing special in the deed, would have a clear right to pay 
all the expenses incurred? It would be implied, if not expressed. But 
can it be said that therefore not the solicitor only, but every person with 
whom the trustee has incurred a just and fair demand, might sue the trus- 
tees, and come for an account of the whole administration? That would 
be quite mischievous.” 


The decision of Worral v. Harford was cited in Hall v. Lowes,? 
but the subject, in spite of its importance, seems not to have 
attracted any further attention in England.’ 

Soon after this decision of Lord Eldon’s the question arose in 


1 8 Ves. Jr. 8. -* 1 Hare, 577. 
3 See Lewin on Trusts (6th ed.), 530. 
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South Carolina. Cater v. Everleigh} decided in the year 1809, 
was a suit in equity brought against a trustee and the cestui que 
trust, to subject the estate to the payment for certain necessaries 
furnished the estate at the request of the trustee. The bill set 
forth the insolvency of the trustee, and the prayer was granted. 
It does not appear from the short report of the case whether any 
authority was cited by the court or by the counsel. It is proba- 
ble that the court and counsel knew of the decision of Worral v. 
Harford, and the allegation that the trustee was insolvent may 
have been inserted on that account. But no authority is cited, 
and according to the report the judges proceeded wholly on the 
natural equity of the case. Mr. Justice Gaillard said: “ As 
the gin was bought for the trust-estate, as it belongs to it, and 
as it has not been paid for, it is but just that the complainant’s 
demand should be satisfied out of the estate, and it is ordered 
and decreed accordingly.” 

The doctrine of Cater v. Everleigh was subsequently affirmed 
by numerous decisions of the same court ;? it was soon followed 
by the Supreme Court of Georgia,’ and was, in the year 1851, 
declared by a learned judge of the latter State to be well-settled 
law.t Since that time the same conclusion has been reached by 
the Supreme Court of Texas ;* and courts of several other States 
seem to incline to the doctrine.® It has, on the other hand, been 
expressly denied in Alabama.’ And the books abound in dicta 
to the effect that contracts of trustees and guardians affect them 
only, and are not binding on the estate.6 But these general state- 
ments occur in cases (generally actions at law against the cestui 
que trust or the ward) which in no way involved the doctrine 
under discussion, and appear to have been made in ignorance of 


1 4 Desaus. 19. 

2 James vy. Mayrant, 4 Desaus. 591 
(1815) ; Montgomery v. Everleigh, 1 McCord 
Ch. 267 (1826); Douglas v. Executors of 
Frazer, 2 id. 105 (1827) ; Magwood v. Pat- 
terson, 1 Hill Ch. 228 (1833); Tennant v. 
Stoney, 1 Rich, Eq. 222 (1845). 

8 Habersham v. Huguenin, R. M. Charlt. 
876 (1882); Poole v. Wilkinson, 42 Ga. 
639 (1871); Frost v. Shackelford, 57 id. 
261 (1876); Gaudy v. Barrit, 56 id. 640 
(1876). 

4 Wylly v. Collins §& Co., 9 Ga. 228, 231 
(1851). 


5 Owens v. Mitchell et al., 88 Tex. 588 
(1878). 

6 Ferrin v. Myrick, 41 N. Y. 815 (1869) ; 
Lewis v. Harris, 4 Met. (Ky.) 857 (1863). 

7 Jones v. Dawson, 19 Ala. 672 (1851) ; 
Mulhall v. Williams, 82 id. 489 (1866); 
Wade v. Pope, 44 id. 690 (1870); over- 
ruling Coopwood v. Lawrence, 12 id. 790 
(1848). 

8 Thatcher v. Dinsmore, 5 Mass. 299; 
Forster v. Fuller, 6 id. 58; Wallis v. Bard- 
well, 126 id. 366. 
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the numerous authorities just cited, and without reference to the 
special circumstances under which these decisions held the estates 
liable. 

The statement is frequently found in the Massachusetts re- 
ports! that “ the guardian cannot by his contracts bind the ward 
or his estate ;” but upon examination of the authorities cited it 
will be seen that this statement, which recurs in the different 
opinions almost in the same terms, has reference to the liability 
of the ward and his estate at law, and that the court has not in 
mind any supposed liability of the estate in equity. It merely 
affirms what is clearly established everywhere, that a ward can- 
not be sued on a contract entered into by his guardian, nor exe- 
cution issue against the property of the ward on a judgment 
recovered against the guardian. 

There are numerous New York cases in which attempts to 
hold trust-estates liable for goods or services furnished to the 
estate or to the trustee were unsuccessful; but closer scrutiny 
of these decisions will show that they are not inconsistent with 
Cater v. Everleigh, and the later authorities. Even if the doc- 
trine, as established in South Carolina, had been expressly recog- 
nized by the courts of New York, the decisions in those New 
York cases must have been the same. For the instances where 
the remedy against the estate was denied were cases where it 
was sought at law, either to have execution issue against the 
estate upon a judgment recovered against an executor or admin- 
istrator on his personal contract,’ or to hold an administrator 
liable de bonis intestatoris on a contract entered into on behalf of 
the estate by a former administrator ;* or where the attempt was 
made in equity to subject the estate to the payment of the claim 
without first having proceeded against the trustee and without 
alleging his insolvency ;° or where the goods furnished or services 

rendered to the estate were not supplied at the request of the 
trustee.6 Whether the doctrine of Cater v. Everleigh is recog- 
nized or not, these decisions are correct. The mere fact of a 
benefit rendered the estate, although it supplies a want which 
the law considers a necessary one, will not, of course, render the 
1 Thatcher v. Dinsmore, 5 Mass. 299; 4 Ferrin v. Myrick, 41 N. Y. 816. 


Forster v. Fuller, 6 id. 58; Wallis v. Bard- 5 Stanton v. King, 15 N. Y. 8. C. 4 
well, 126 id. 366. (1876). 


2 4 Desaus. 19. ® New v. Nicoll, 78 N. ¥. 127 (1878). 
3 Austin v. Munro, 47 N. Y. 361. 
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estate liable. Like a voluntary service rendered to an individual, 
it creates no rights. The request of the person having charge 
and control of the estate is essential; there must be a personal 
liability of the trustee or guardian which was created by his con- 
tract and not discharged by reason of his insolvency. The limita- 
tion of the right against the estate to cases where the trustee or 
guardian is insolvent is not only consonant with reason, but 
would seem to follow from the general rule that a court of equity 
will afford no relief where a party has a complete and adequate 
remedy at law. A bill to apply equitable interests of a debtor 
to the payment of his debts will not be maintained unless it is 
shown that the debtor has no property which can be reached at 
law. Indeed, the only expression of opinion on the doctrine under 
discussion to be found in the New York cases favors its exist- 
ence. In Ferrin v. Myrick,) Chief Justice Hunt says: “ It ought 
to be added that, in case of fraud or insolvency of the executor, 
an equitable cause of action would probably be thereby created 
against the estate, which could be enforced on behalf of the 
creditor, and which would enable him to maintain a claim against 
the estate directly.” 

It is remarkable, however, that the numerous cases above cited 
enforcing an equity against the estate should have escaped the 
notice of the text-writers on the law of trusts, and that the doubt 
expressed by Lord Eldon should not have induced a discussion 
by them of this very practical question. Still, even the authori- 
ties which concur in establishing this contingent liability of trust- 
estates on contracts made for their benefit differ widely as to the 
precise nature of the equity. 

That it is not concurrent with the remedy against the trustee,? 
but is a secondary remedy, which arises only upon the insolvency 
of the same, is probably settled; but the authorities are in con- 
flict as to whether the creditor is merely subrogated® to the 
rights of the trustee, or has an independent, contingent equity 
against the estate.‘ 

The question is not one of theoretical interest merely, for the 


1 41 N, Y. 825. Henshaw v. Freer, id. 817, 818 (1831) ; Ten- 
2 But see Jn re Estate of Thompson, nant y. Stoney, 1 Rich. Eq. 222 (1845). 
41 Barb. 254 (1864); Gaudy v. Babbit, 56 4 Wylly v. Collins § Co., 9 Ga, 223, 238- 
Ga. 640. 236 (1851). In the other cases on the 
8 Guerry v. Capers, 1 Bailey Eq. 162 subject this question was not directly 
(1880) ; Manigault v. Deas, id. 290 (1881); raised. 
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adoption of one or the other of these views leads practically to 
very different results. If the right of the creditor is merely 
that of subrogation, ¢. e. if he is simply put into the position 
which the trustee would have been in had he paid the debt in 
question, his right to recover will depend entirely upon the con- 
dition of the accounts between the trustee and the estate at the 
time of bringing the suit. If at the time of instituting the suit 
the trustee or guardian is indebted to the estate in an amount 
equal to or greater than the indebtedness on which the suit is 
brought, the creditor can recover nothing; because, if at that 
moment the trustee paid the creditor and the trustee accounted 
with the estate, nothing would be due him.? 

This view is perhaps a misconception of the rule as sometimes 
stated. In speaking of the doctrine, the courts have said that 
the creditor can recover against the estate where the circum- 
stances attending the transaction are such “ that the trustee, if 
he had paid the creditor, would have had a lien on the estate for 
his reimbursement.” 

If this statement correctly represents the rights of the creditor, 
it necessarily follows that the creditor has no rights against the 
estate where the indebtedness of the trustee to the estate is 
equal to or greater than the indebtedness of the estate to the 
trustee would have been, in case he had paid the creditor; for 
under those circumstances the trustee would have been in ad- 
vance to the estate, and could, consequently, have had no lien. 
But it would seem that the courts, in using this right of the trus- 
tee to reimburse himself, as a test of the creditor's right against 
the estate, meant merely to designate the kind of transactions in 
which the creditor could recover. The language was probably 
used simply to describe those contracts which are necessary and 
proper in the administration of the trust ; because it is only for 
payments on such contracts that the trustee would be entitled to 
be reimbursed. These suggestions derive great support from the 
fact that in the earlier cases, which established the doctrine, the 
state of accounts between the trustee and the estate is never re- 
ferred to, and the benefit and necessity of the goods furnished or 
services rendered is alone considered.? It is, furthermore, doubt- 

1 Guerry v. Capers, 1 Bailey Eq. 162 2 Cater v. Everleigh, 4 Dess. 19 (1809); 


(1830). Manigault v. Deas, id. 290 (1831); James v. Mayrant, id. 591 (1815) ; Haber- 
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ful whether the equity of subrogation can be invoked at all in the 
class of cases under consideration. Ordinarily, a party is subro- 
gated only to rights in existence. But the right of the trustee 
to reimbursement, his lien on the estate for advances, is a right 
which does not come into existence until an advance is made. 
The very act which creates the right would do away with all oc- 
casion for subrogation. To speak, except as of an abstraction, of 
a trustee’s lien for advances before any advance has been made 
would seem to be erroneous. The right against the estate which 
the law gives to a trustee who has expended money for the estate 
is not to be likened to a lien on property created by act of the 
parties to secure future advances. It is more like the right of a 
banker to retain securities of a depositor who is indebted to him, 
or of his right to extinguish a debt due him by the customer by 
a debt which he owes the customer, — rights to which it has been 
held sureties cannot be subrogated. Again, the so-called lien of 
the trustee is not a right to enforce payment out of the estate by 
foreclosure, decree, or sale. It is probably little more than a right 
of the trustee to reimburse himself from the rents and profits as 
they are received, and the right to resist in equity until payment 
of his claim the beneficiaries’ demand for a conveyance.? 

The adoption of the “subrogation” theory would amount 
practically to a repudiation of the whole doctrine. Every suit 
by a creditor would either involve an examination of the multi- 
farious and voluminous accounts of a trust-estate, or, if there had 
been a judicial settlement of the accounts, the creditor would be 
bound by a proceeding to which he had actually not been a party, 
because, by the hypothesis, he claims as a privy of the trustee. 
Besides, it will be found in practice that where a trustee or guar- 
dian is insolvent, and refuses to pay just creditors, he is usually 
also in arrears with the estate which he is administering. And 
as guardians of minors and lunatics have usually only the con- 
trol and management of the ward’s property, the creditor would 
often have no remedy against the estate, for a lien would probably 
be held to exist only where the legal title was in the guardian. 
Yet this view is adopted by the Supreme Court of South Carolina,® 
(1882); Montgomery v. Everleigh, 1 Me- 2 Lewin on Trusts (6th ed.), 528. 
Cord Ch. 267 (1826) ; Douglas v. Executor 3 Guerry v. Capers, 1 Bailey Eq. 862 
of Frazer, 2 id, 105 (1827). (1830). Compare Zyrn v. Hays, 80 Ala. 

1 National Mechanics’ Bank v. Peck, 127 430 (1867); Mulhall vy. Williams, 32 id. 


Mass. 299. 489 (1858) ; Manigault v. Deas, 1 Bailey 
VOL. Il. —N. 8. 82 
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— the very tribunal which originated and most frequently affirmed 
the doctrine. The New York cases also, though there are none 
on the exact question, seem to favor this view ; for the learned 
judges speak of the possibility of a trustee, instead of himself 
advancing money and obtaining a lien on the estate, transferring 
the lien to the contractor by express contract, and exempting 
himself from all liability.1 The reasoning of these cases is not 
very satisfactory. As has already been said, the right against 
the estate to secure advances is not a lien, but rather the possi- 
bility of acquiring one: it is a right peculiar to and arising from 
the position of trustee. Even after the right of the trustee has 
become fixed by reason of his having advanced money for the 
estate, it would probably not be assignable, because it is a per- 
sonal right. According to the other theory of the liability of 
the estate, which has been clearly established in Georgia,? the 
right of the creditor against the estate must be looked upon as 
an equity, which has its origin in the benefit received by the 
estate, and which becomes available only upon the insolvency of 
the trustee. 

This equity has been held to exist where a person has ad- 
vanced money to a trustee which was required to supply a want 
which the law considers a necessary one, and was properly 
applied in the administration of the trust. The right against 
the estate is, of course, not affected by the circumstance that 
the trustee or guardian has given his own promissory note for the 
amount of the indebtedness to the creditor.‘ 

There seems to be some doubt as to the manner in which the 
insolvency of the trustee must be established ; and it has been 
suggested that a judgment and execution returned unsatisfied 
might be necessary.6 In many jurisdictions this would surely 
not be at present required, and the maxim, Lex neminem cogit 
ad vana seu inutilia, would seem to have here a proper appli- 
cation. 


Eq. 290 (1881) ; Henshaw v. Freer, id. 317, 3 Montgomery v. Everleigh, 1 McCord 
818 (1881); Tennant v. Honey, 1 Rich. Eq. Ch. 267 (1825). 
222 (1845). 4 Cater v. LEverleigh, 4 Desaus. 19 
1 Noyes v. Blakeman, 6 N. Y. 567, 580 (1809); Wylly v. Collins & Co., 9 Ga. 228 
(1852); New v. Nicol, 73 id. 127, 180 (1851); Douglas v. Executors of Frazer, 2 
(1879). . McCord Ch. 105 (1827). 
2 Wylly v. Collins & Co., 9 Ga. 228 5 Wylly v. Collins § Co., 9 Ga. 248, 244 
(1881). (1851) ; Henshaw v. Freer, 1 Bailey Eq. 
811,317. 
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It has been held by some authorities that the right of the 
creditor against the trust-estate does not go beyond the income, 
and that the corpus can in no event be reached.! The solution of 
this question would probably depend upon the circumstances of 
each partieular case. If the contract under which the liability 
arose were to supply a want which the law deemed so necessary 
that an encroachment upon the corpus would have been decreed 
for reimbursing the trustee, if he had, at his own expense, sup- 
plied it, the creditor, too, would be entitled to his remedy against 
the corpus. 

Where several persons are successively entitled to the estate, 
the question may arise as to the proportion in which the bur- 
den must be borne by them. The decision of it must depend 
upon the same considerations which would be regarded in de- 
termining who should bear expenses, paid by the trustee for the 
benefit of the estate under similar circumstances.” 

A question might arise as to the manner of enforcing the lia- 
bility where, before suit brought, the trust has been terminated, 
and the property conveyed to the beneficiaries, or where the 
minors become of age, or the lunatics are restored to their right 
mind. The case reminds one of that where a married woman 
who has contracted in regard to her separate estate becomes dis-_ 
covert before payment of the demand.’ 

As the creditor acquires no right to proceed against the es- 
tate before the trustee becomes insolvent, it has been said that 
the Statute of Limitations, if it applies at all, does not begin to 
run before the insolvency. The remedy against the estate will 
remain as long as that against the trustee or guardian has not 
been barred, so that a new promise by the trustee or guardian 
would revive the remedy against the estate.6 The suit being 
purely an equitable one, and the jurisdiction of chancery ex- 


1 Magwood v. Patterson, 1 Hill’s Ch. 228 
(1833) ; James v. Mayrant, 4 Desaus. 591 
(1815); Wylly v. Collins § Co., 9 Ga. 223 
(1851). Compare O’Neall, J., in Mani- 
gault v. Deas, 1 Bailey Eq. 290 (18381); 
Haydel v. Hurck, § Mo. App. 267 (1878). 
In the remaining cases on this subject the 
decree seems to have been against the 
estate generally, without expressly limiting 
the right to the income. 

2 Magwood v. Patterson, 1 Hill’s Ch. 
231, 232 (1888) ; Jones v. Dawson, 19 Ala. 


679. Compare Parker y. Ames, 121 Mass. 
220 (1876). See Westmoreland v. Davis, 1 
Ala. 299 (1840). 

8 Field v. Sowle, 4 Russ. 112; Nail v. 
Punter, 4 Sim. 555; Johnson v. Gallagher, 
8 De G., F.& J. 513; King v. Mittalberger, 
50 Mo. 182 (1872). 

4 Wylly v. Collins § Co., 9 Ga. 242, 243 
(1851). 

5 Wylly v. Collins & Co., 9 Ga. 248 
(1851); Henshaw v. Freer, 1 Bailey Eq. 
814 (1831). 
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clusive, according to the rule generally adopted the Statute of 
Limitations would have no application. But it may be doubted 
whether the courts would be disposed to enforce the remedy 
against the estate after all right of action against the trustee or 
guardian is barred. If the equity of the creditor were a lien in 
the nature of a security for the payment of the debt, according 
to the weight of authority, it would remain enforceable, even 
after the remedy against the trustee had been barred 

Louis D. BRANDEIs. 

Boston. 
1 Angell on Limitations (6th ed.), § 73. 


BOOK NOTICES. 


A Treatise on Wills. By Tuomas JARMAN, Esq. The Fifth American from 
the Fourth English Edition. By MELVILLE M. BiGELow, Ph. D., of the 
Boston Bar. In two volumes. Boston: Little, Brown, & Co. 1881. 

Tue first volume of this, the latest edition of the standard treatise on Wills, 
was noticed in the American Law Review for March of this year (vol. xv. p. 
195). This second and last volume shows no falling off of diligence in either 
the English or American editors, and gives us no oceasion to modify the opinion 
which we expressed on the examination of the first volume. This last half of 
the book is devoted almost entirely to matters of construction ; to determining by 
rules, more or less arbitrary, what the testator did mean, when it would have 
been perfectly lawful and competent for him to have had either of several mean- 
ings, and to have given effect to his intention by the use of the proper words. 
An exception to this occurs in the twenty-seventh chapter, on Conditions, with 
which the present volume opens. Not but what this chapter relates largely to 
matters of construction, but it treats also of restrictions on the power of disposi- 
tion itself. It teaches not only what the intention of the testator must be taken 
to be, but also when the law will prevent that intention being carried out. 

The most interesting and important of these restrictions are those which pre- 
vent a testator from making the property devised inalienable in the hands of 
the devisee. 

It has been generally supposed that, except in Pennsylvania, where a con- 
trary practice has long prevailed, a man could not bequeath property to a child 
or other relation, in such a manner that the beneficiary should have a right to 
the income of the property, while his creditors should not have a like right. Of 
course, by making the child’s right to have the property at all dependent on the 
discretion of a trustee, the property might be kept from creditors ; but if the child 
was absolutely entitled, his creditors were absolutely entitled also. This view 
received support from the positive declaration of the Supreme Court of the 
United States in Nichols v. Levy, 5 Wall. 433, 441. Unfortunately, another 
dictum of the same court, of precisely an opposite character, is to be found in 
Nichols v. Eaton, 91 U. 8. 716, where the court go entirely out of their way 
to say, in the most elaborate and unmistakable manner, that there is no objection 
to a man having property so settled on him that he shall absolutely have the 
use of it, and yet that his creditors shall be helpless. No more discreditable 
opinion, we venture to say, can be found in the reports. 

Of course, family feeling will always strive to keep property from creditors, 
and equally, of course, courts have often found themselves unable to help ered- 
itors, owing to the fact that the debtors have had no legal rights. But this is 
the first time when the highest court of an honest debt-paying community has 
announced that to enable a man to live in luxury and cheat his creditors, is an 
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object to which courts of justite will lend their approving and eager aid. Buta 
book notice is not the place for the discussion of these questions. 


A Treatise on the Law of Mortgages of Personal Property. By Lronarp A. 

Jones. Boston: Houghton, Mifflin, & Co. 1881. 

Iv this book Mr. Jones has the field more to himself than he did in treating 
of mortgages of real property, and meets a more pronounced need, there having 
been no really satisfactory text-book on chattel mortgages until now. Like its 
predecessor in the series on property securities, which the author has in hand, 
it is a model in all that makes a useful, practical book of reference for a busy 
profession. The general order of treatment, and of division into chapters and 
parts of chapters, is symmetrical and logical, and the titles given in the table of 
contents enable the student almost at a glance to turn at once to the part of 
the book where the special point that he wants light upon is treated; and when 
he gets there, he finds that the subdivision into sections is so full, orderly, and 
judicious, and that the head-lines, in large type, give the clew to what follows 
so accurately, that he can hardly fail to get at what he wants with the least 
possible effort. The index is particularly full in cross-references, and has in 
common with the table of cases a feature which we wish every writer of law 
books would imitate, namely, the words “ reference is to sections” at the top of 
each page. 

A feature of the book which especially fits it for use everywhere in the Union 
is the full setting forth of the laws of all the States and Territories on the prin- 
cipal subjects of statutory regulation, such as the recording, filing, and re-filing 
of mortgages; the liability of the mortgagor’s interest to attachment and exe- 
cution; penalties for the removal, concealment, or sale of mortgaged property ; 
entering satisfaction of record; foreclosure and redemption ; and the designation 
(in certain States) of the specific articles which may become the subject of a 
chattel mortgage; and of the leading decisions in the several States on certain 
mooted questions, such as whether possession retained by the mortgagor is con- 
clusive or only prima facie evidence of fraud, and whether mortgages are 
valid which permit the mortgagor to sell the property in the usual course of 
trade. 

The discussions of the difficult questions incident to the subject are clear, 
thorough, and learned. Particularly good is the author’s treatment of mortgages 
of future and after-acquired property, of mortgages with a power of sale in the 
mortgagor, and of the delivery which will render an unrecorded mortgage valid 
against third persons. The latter topic seems to us, however, to have been 
more satisfactorily diseussed in the cases on sales of personal property than in 
those on mortgages, the latter decisions frequently merely referring to the former 
for a statement of principles; and we think Mr. Jones has been rather chary in 
the citation of the cases on sales. A treatment of the subject seems to us some- 
what incomplete which does not at least cite the series of cases, including Tux- 
worth v. Moore, 9 Pick. 347, Shumwray v. Rutter, 7 Pick. 56, 58, and 8 Pick. 
443, 447, Hardy v. Potter, 10 Gray, 89, Russell v. O’Brien, 127 Mass. 349, and 
Dempsey v. Gardner, 127 Mass. 381. 

The typography of the book is excellent, and we have noticed only one error 
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of the proof-reader, the omission of “that” after “than” on p. 265, line 4. 
The author’s style is neat, clear, and concise, and in the main free from redun- 
dancy or diffusiveness ; but we must confess there is too much poetic license for 
our liking in the following sentence apropos of the qualifications of the rule 
concerning the validity of mortgages giving a power of sale to the mortgagor: 
“All the principal branches of the young tree have been lopped off, and there 
is nothing left of it but a bare pole, with one tuft of green at the top. Can it 
long survive?” It is too suggestive of the style of writers of far inferior quality 
to Mr. Jones, and is rather beneath the dignity of a treatise like the one under 
consideration. 

The profession is to be congratulated that this book is to be followed soon 
by two others by the same author, —one upon Pledges, including Collateral 
Securities, and the other upon Liens. The series thus completed will be an 
invaluable one upon a subject which grows in importance with the constant 
expansion of the credit system in business and the attendant variety and com- 
plexity of the securities given. 


Federal Procedure. The Title Judiciary in the Revised Statutes of the United 
States, and the Rules promulgated by the Supreme Court, and Forms, 
together with Notes referring to all Decisions reported to Jan. 1, 1881. By 
ORLANDO F. Bump, author of ‘ Law and Practice in Bankruptey,” ‘‘ Law of 
Patents,” “ Fraudulent Conveyancing,” &c. Baltimore: Cushings & Bailey, 
262 W. Baltimore Street. 1881. 


Tuts book is arranged upon the plan of the second part of Bump’s “ Bank- 
tuptey,” with which tlfe profession are so familiar. ‘It is not,” as the author 
says in his preface, ‘‘a treatise, nor anything like a treatise, on Federal prac- 
tice.” It assumes to be merely a collection of notes of decisions appropriately 
arranged and classified under the various sections of the Revised Statutes and 
later acts relating to the subject in hand. 

No law writer has ever undertaken to compete with Mr. Bump in the domain 
of bankrupt law, and we dare say no one will venture to write a book on Federal 
procedure so long as the editions of the present work are kept up. The field is 
not particularly inviting, and lawyers have only to congratulate themselves that 
a writer of Mr. Bump’s industry has been found willing to work it. 

The book is certainly not free from faults. The habit to which other digest- 
makers beside Mr. Bump are addicted, of transcribing not only the point decided 
by a case, but everything said arguendo in the opinion that can be thrown into 
the form of a legal proposition, is funnily illustrated in this compilation. Mr. 
Bump himself would hardly claim that a ‘‘ hand-book of reference for attorneys 
in active practice” would have been seriously impaired in value by the omission 
of such “‘ general principles” as these: — 

‘““When the jurisdiction of a cause depends on a statute, the repeal of the 
statute takes away the jurisdiction. [Two authorities.]” (p. 122.) 

“‘ The removal of a cause from a State to a Federal court is an indirect mode 
by which the Federal court acquires original jurisdiction of the cause. [Two 
authorities.]” (p. 175.) 

In some places there is an inexcusable confusion of old law with new. Rev.. 
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Sts. § 639, concerning the removal of actions, incorporates in successive para- 
graphs not only the twelfth section of the Judiciary Act of 1789, but also the 
act of 1866, ch. 288, which provides in express terms for splitting a suit in cer- 
tain cases, and removing that part of it only which concerns the defendant resid- 
ing in ‘‘another State.” Among the notes to this section we find (p. 175) 
under the head of ‘‘General Principles” the following: “‘ A case cannot be 
severed and a part only removed so that the Circuit Court will try the case as 
between some parties and leave the State court to try it as between other parties. 
Beardsley v. Torrey, 4 Wash. C. C. 286; Smith v. Rines, 2 Sum. 338.” 

Instances of inaccurate digesting are found on p. 230: ‘ A State court has 
no discretion in passing upon the sufficiency of the surety on the bond. Its 
action is governed by fixed rules. Meyer v. Del. R. C. Co., 100 U. 8. 457.” 
And on p. 175: ‘The statute (Rev. Sts. § 639) contemplates such cases and 
such cases only to be liable to removal as might under the Constitution have 
been brought before the circuit court by original process. Smith v. Rines, 2 
Sum. 338.” This last statement, so far as it means that the statute does not 
contemplate the removal of any cause over which the circuit court could not 
under the Constitution entertain jurisdiction, is another idle truism. So far as it 
means that the statute exhausts the constitutional jurisdiction of the Federal 
courts it is of course untrue. Carelessness of citation has caused the title of a 
ease to be printed twice in the index on different pages, once as “‘ Meyer v. Con- 
struction Co.,” and once as ‘‘ Meyer v. Del. R. C. Co.” 

How generally the book is pervaded by faults like these must, of course, be 
merely a matter of conjecture. No reviewer would undertake to make himself 
familiar with the contents of such a book. From the limited examination we 
have made, we are inclined to the opinion that the cases are fully collected, that 
a great deal of space is occupied with rubbish, that the book will be found to be 
generally useful, and would be much more useful if condensed to about one-half 
its present size, and more carefully and accurately compiled. 


A Practical Treatise on the Law relating to the Specific Performance of Con- 


tracts. By THomas W. WATERMAN. New York: Baker, Voorbis, & Co. 
1881. 


Tuis is a clearly written and well-arranged book of more than eight hundred 
pages. Judging by the size of the English work by Mr. Fry on Specific Per- 
formance, and the authorities there considered, and by the space devoted to this 
subject in the text-books upon Contracts and upon Equity Jurisprudence and 
Practice, it is somewhat surprising that so limited a department of the law has 
been found capable of such extended treatment. There might, indeed, be differ- 
ence of opinion as to what should be included in a book of this description, and 
Mr. Waterman may be thought to have entered too largely upon the general law of 
contracts. He does not, however, seem to have passed unnecessarily beyond the 
limits of the title. The fact that the table of cases, with two columns upon each 
page, covers fifty pages, is evidence that the work, if performed throughout with 
the thoroughness which characterizes those chapters which we have examined, 
must have required a degree of patience and intelligent effort which the profes- 
sion will acknowledge as creating an indebtedness on its part after the lapse of 
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sufficient time to test the work fully by practical use. Although the author 
has not indulged in criticisms, or suggested aught that has not been actually 
decided, or discussed doubtful questions with a view to their solution, he has 
contributed a work which forms a valuable addition to the literature upon the 
law both of Contracts and Equity. 

The statements of principles, with which the sections begin, are followed by 
brief examples showing their application to the facts of decided cases, —a 
method to be commended not only as rendering the proposition itself more in- 
telligible, but as often enabling the practitioner to find a decision in point, with- 
out the labor of examining numerous citations. The notes, which frequently cover 
a considerable portion of the page, contain, in addition to the authorities, brief 
extracts from judicial opinions, explanations, and facts in detail. This method 
is now a peculiarity of American works, being rarely employed in the later Eng- 
lish treatises ; and there are certainly some matters in these notes which are of 
sufficient importance to be stated in the text. Possibly in England, where the 
statutes are of general application, the authorities quite uniform, and a decision 
by the highest court binds the whole kingdom, it is less difficult to prepare a 
satisfactory text than in this country, where State statutes affecting nearly every 
topic, and sometimes influencing an opinion without being cited therein, are so 
diversified, and where the highest court of each State, as well as of the United 
States, is bound by no superior, and does not hesitate, on occasion, to avail itself 
of its liberties. It would seem that for America, where complete libraries are 
not readily accessible to numerous practitioners, full notes, like those of Mr. 
Waterman, stating principles of local application, or the facts of special cases, 
or quoting the language of the courts, help the text, and that they are more 
useful than bare lists of decisions. 

The arrangement of this work is substantially the same as that adopted by 
Mr. Fry, and the author was doubtless much aided by having so excellent a 
model before him. To Mr. Waterman is due the credit of a very thorough col- 
lection of the authorities, and of a clear statement of the principles which they 
support and illustrate. With respect to the right of a plaintiff to enforce a con- 
tract according to the terms set up by the defendant, the point decided in Jeffery 
v. Stephens, 6 Jur. N. 8. 947, should have been noticed in the text, and the case 
itself cited. The fact that the figures in the index refer to the sections, while 
those in the table of cases refer to the pages, may be a source of trouble to the 
reader. 
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Connecticut Reports: Being Reports of Cases argued and determined in the Supreme 
Court of Errors of the State of Connecticut. Vol. XLVII. Part II. By John 
Hooker. Hartford: Press of the Case, Lockwood, & Brainard Co. 1881. 

Principles of the Law of Torts; or Wrongs independent of Contract. First American 
from the second English Edition. By Arthur Underhill, M. A., of Lincoln’s Inn, 
Barrister-at-Law, assisted by Claude C. M. Plumptre, of the Middle Temple, Bar- 
rister-at-Law (Middle Temple Common-Law Scholar, Hilary Term, 1877). With 


American cases, by Nathaniel C. Moak, Counsellor-at-Law. Albany, N. Y.: Wil- 
liam Gould & Son. 1881. 


# 
> 
4 
4 


GENERAL NOTES. 


REVIEW OF THE MONTH. 


GENERAL NOTES. 


The Sale of the Good-will of a Business is the title of the follow- 
ing article in The Law Times for May 14, 1881: — 


“The decisions of the Master of the Rolls in the recent cases of Ginesi v. Cooper (42 
L. T. Rep. x. 8. 751; L. Rep. 14 Ch. Div. 596) and Leggott v. Barrett certainly carried 
the law as to the duty of the vendor of a business who afterwards commences another 
business similar to the one sold considerably beyond what it previously had been, and 
the judgments of the Lords Justices in Leggott v. Barrett, 43 L. T. Rep. x. 8. 641, dis- 
solving that part of the injunction granted by the Master of the Rolls which restrained 
the defendant from ‘dealing with any customer or customers of the firm,’ in addition to 
the ordinary words restraining solicitation merely, usefully indicate the proper limits 
within which, in their opinion, a vendor is, under such circumstances, free to carry on 
business again, and how far the fact of the prior sale curtails his right of free trading. 

“In this case the defendant, who had for some years carried on with the plaintiff the 
business of furnishing ironmongers in Bradford, dissolved partnership in July, 1879, and 
by a deed dated in November of the same year, for the consideration therein mentioned, 
assigned to the plaintiff all his share in the stock in trade, fixtures, and partnership as- 
sets generally of the firm. He further covenanted that he would not ‘ within the space 
of ten years from the date of the said dissolution of partnership commence business, 
either on his own account or in copartnership with any other firm or firms, or take any 
situation in the trade or business of an ironmonger in Bradford, or within ten miles 
thereof, except in Leeds, and in that case he would not do business in Bradford, either 
directly or indirectly.’ In January, 1880, the defendant commenced business in Leeds, and 
soon afterwards the plaintiff, alleging that the defendant had sent circulars to and was 
doing business with some of the old customers of the firm, applied to the court for an 
injunction restraining the defendant not only from soliciting but also from dealing with 
such customers. This order the Master of the Rolls, in accordance with his previous 
decision in Ginesi v. Cooper, made; but the Court of Appeal have held that, while it 
would be obviously unfair for the defendant to attempt to decoy the old customers from 
the partner to whom the business had been sold, yet that no rule of justice requires, in 
the event of those customers without solicitation choosing to call at the defendant’s shop, 
that he ought to be restrained from dealing with them. 

“ Although no motion of the word ‘ good-will’ may be made in the assignment of a 
business, it has long been held that the sale of a business carries with it both the good- 
will and the trade-marks that have been used in connection with it, and in all cases 
arising out of the resumption:of business by a person who has previously sold a similar 
one, the only important question to be decided is whether or not there has been fraud 
upon a contract express or implied, entered into by the vendor at the time of the sale, — 
in the words of Lord Justice Brett, — ‘that he will not immediately afterwards do away 
with that for which he has been paid, by soliciting the customers and so practically de- 
stroy the good-will which he has agreed to transfer to or leave with another.’ 
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© Notwithstanding that the nature of the good-will must of necessity vary very much 
according to the character of the business to which it belongs, — as, for example, the 
good-will of a public-house, which is almost entirely local, in contrast with that of a 
newspaper or patent medicine, which mainly depends upon the name, — there are yet in 
all cases certain common and easily recognizable attributes which it has been found con- 
venient to classify under this name. No better definition has ever been given than the 
broadly conprehensive and masterly one furnished by Vice-Chancellor Wood in Churton y, 
Douglas, Johns. 174, when he says : ‘“‘ Good-will,” I apprehend, must mean every advan- 
tage — every positive advantage, if I may so express it, as contrasted with the negative 
advantage of the late partner not carrying on the business himself that has been acquired 
by the old firm in carrying on its business, whether connected with the premises in which 
the business was previously carried on, or with the name of the late firm, or with any 
other matter carrying with it the benefit of the business.’ Attempts have been frequently 
made from time to time to restrict the advantages comprised in this term to the use of 
the actual premises where the business has been carried on, and such dicta as those of 
Lord Eldon in Cruttwell v. Lye, 17 Vesey, 335, ‘ The good-will, which was the subject of 
the sale, is nothing more than the probability that the customers will resort to the old 
place ;’ and of Lord Langdale in England vy. Down,’6 Beav. 259, ‘ The good-will is the 
chance or probability that custom will be had at a certain place of business in conse- 
quence of the way in which that business has been previously carried on,’ — have been 
quoted in support of this view ; but there is no doubt that at the present time the wider 
interpretation of the term as given by Vice-Chancellor Wood is the accepted one. 

“It has been questioned whether, strictly speaking, there can be such a thing as the 
good-will of the business of a professional man apart from the mere recommendation or 
good word which he may personally address to his clients in favor of his successor, and 
that therefore the value of such a business on the death of the practitioner need not be 
taken into account by his executors. The fact, however, remains, that on the death of 
a medical or legal practitioner there are always persons willing enough to pay money 
for the ‘ practice,’ and, illogical as it may sound, there is yet such a thing as the trans- 
ferable good-will of a business, such as that of a surgeon or solicitor, which depends al- 
most entirely on individual skill, and has little to do with the local reputation of an 
establishment to make it valuable. But although in the case of Smale v. Graves, 15 
L. T. Rep. 179, 3 De G. & Sm. 706, where a widow and acting executrix of a surgeon- 
dentist had sold the goodwill of the practice for an annuity of £100, it was held by Vice- 
Chancellor Knight Bruce that, if not the whole, at any rate some part of the annuity 
belonged to the estate, there are other conflicting cases, and the point does not at present 
appear to be quite free from doubt. In the case of an ordinary trading partnership it is 
now clearly settled that the good-will is a partnership asset, and must on dissolution be 
realized, together with the other assets, for the benefit of all the partners. On dissolu- 
tion by the death of a partner, however, it has been said that the good-will survived, and 
there is an old decision to that effect. But the modern authorities are opposed to this 
view ; the good-will is clearly a salable asset of the old firm, although it must be borne 
in mind that the surviving partner is under no obligation to give up business, and, by 
choosing to continue it, may be able to deprive the good-will of the late firm of nearly all 
its value. 

“ The right to use the trade name identified with the business purchased has been 
held to pass as part of the good-will. Thus, in Levy v. Walker, 39 L. T. Rep. n. 8. 656, 
L. Rep. 10 Ch., Div. 436, it was decided by the Court of Appeal, reversing the judgment 
of Vice-Chancellor Hall, that the assignment of the good-will and business of C. and W. 
did convey the right to use the name of C. and W., and the exclusive right to use that 
name as between the vendor and purchaser of that business. The use of the business © 
trade-mark is also sometimes a very important part of the good-will, and by the Regis- 
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tration of Trade Marks Act 1875, § 2, it is provided that, when registered, the trade 
mark shall be assigned and transmitted only in connection with the good-will of the 
business concerned in such particular goods or class of goods, and shall be determinable 
with such good-will. ; 

“ Although the vendor of a business has a perfect right, in the absence of special pro- 
vision, to set up an exactly similar business in the immediate vicinity of the place where 
the old one was carried on, yet he must abstain from any representation, even from the 
use of his own name, in a manner likely to induce the belief that his business is the same 
as, or a successor of, the old one; for this would simply be a false and fraudulent pro- 
ceeding, and an infringement of the right of property in another person. And as the 
solicitation of customers of the old firm cannot in this case be made without some refer- 
ence, express or implied, to the relations once subsisting between them and the firm as 
previously constituted, it would not be fair or reasonable that the person who has sold 
the good-will should thus set to work to destroy the business that he has sold to another. 
But to enjoin a man, or to prevent him by means of damages, from even dealing with 
persons who under the old conditions had been his customers, carries the equitable doc- 
trine much farther, and, if adopted, would, as Lord Justice Brett says, in Leggott v. Bar- 
rett, ‘ prevent the customers from having the liberty which anybody in the country might 
have, of dealing with whom they liked.’ The rule, as to the proper mode of carrying on 
business by one who has previously sold a similar business, being now restored to what 
it was before the recent decisions of the Master of the Rolls, will doubtless be always in 
practice found sufficiently stringent to prevent any fraudulent use being made of those 
business advantages, which the very purpose of the previous sale had been to part with, 
and make the property of another.” 
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The Law Times, Loudon, May 7, 1881. 


Legitimacy judged by the Law of Domicile.— “The Court of Appeal has 
lately had to decide an unusual number of important cases on private international law, 
and none of its judgments on these questions have been of greater interest and im- 
portance than that which it pronounced just before rising for the Easter recess, in the 
case of Re Goodman’s Trusts. The question at issue was as to the persons who were to 
be deemed the statutory next of kin of a deceased intestate, and whether a child who, 
when born, was illegitimate, but who afterwards became legitimate by the marriage of 
her parents according to the law of the country in which they were domiciled at the 
time of her birth, could take under the intestacy. The Master of the Rolls held that 
the child could not take, on the ground that the word ‘children’ in the Statute of 
Limitations must be confined to children recognized as such by English law, and in the 
Court of Appeal this view was also taken by Lord Justice Lush. But Lords Justices 
James and Cotton, constituting the majority of the court, overruled the decision of Sir 
George Jessel, holding that, except for the purpose of succession to real estate, the ques- 
tion of legitimacy, being one of status, must be solely governed by the law of the child’s 
domicile at the time of her birth, and that she must therefore be recognized as legitimate 
in England. They conceded that, in thus reversing the decision at the Rolls, they were 
also virtually overruling the case of Boyes v. Bedale, 1 H. & M. 798, in which Vice- 
Chancellor Wood held that the word ‘child,’ in an English will, must be taken to 
mean one who would be legitimate by English law, and could not therefore pass a legacy 
to a child legitimated by subsequent marriage in the country of his domicile. 
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“ The decision of the majority of the court was based on the often-cited principle laid 
down by Lord Stowell, in Dalrymple v. Dalrymple, 2 Hagg. Cons. 59, with reference to 
a divorce suit which turned on the validity of a Scotch marriage. The suit ‘being 
entertained in an English court,’ said the eminent civilian, ‘it must be adjudicated 
according to the principles of English law applicable to the case. But the only prin- 
ciple applicable to such a case by the law of England is that the validity of the marriage 
rights must be tried by reference to the law of the country where, if they exist at all, 
they had their origin. Having furnished this principle, the law of England withdraws 
altogether, and leaves the legal question to the exclusive judgment of the law of Scot- 
land.’ Lords Justices James and Cotton have, in substance, held that, except with 
regard to real estate, the law as to which is laid down in the famous case of Birtwhistle 
v. Vardill, 2 Cl. & Fin. 571, the words of Lord Stowell apply equally to the question of 
legitimacy as to the question of marriage. . 

“We regard this decision as.in the highest degree satisfactory. From the point of 
view of general jurisprudence, it cannot be better supported than has been done by Lord 
Justice James in his eloquent judgment, — one of those judgments which, alike for their 
picturesqueness of expression and for the strong common sense which pervades them, 
afford a pleasing relief to the dull monotony of our law reports. ‘It appears to me,’ 
said his Lordship, ‘that it would require a great force of argument derived from legal 
principles, or great weight of authority, clear and distinct, to justify us in holding that 
our country stands in this respect aloof in barbarous insularity from the rest of the civil- 
ized world. On principle, it appears to me that every consideration goes strongly to 
show, at least, that we ought not so to stand. The family relation is at the foundation 
of all society, and it would appear almost an axiom that the family relation, once duly 
constituted by the law of any civilized country, should be respected and acknowledged 
by every other member of the great community of nations. England has been for cen- 
turies a country of hospitality and commerce. It has opened its shores to thousands of 
political refugees and religious exiles, fleeing from their enemies and persecutors. It 
has opened its ports to merchants of the whole world, and has by wise laws induced and 
encouraged them to settle in our marts. But would it not be shocking if such a man, 
seeking a home in this country with his family of legitimated children, should find that 
the English hospitality was as bad as the worst form of persecution from which he had 
escaped, by destroying his family ties, by declaring that the relation of father and child 
no longer existed; that his rights and duties and powers as a father had ceased; that 
the child of his parental affection and fond pride, whom he had taught to love, honor» 
and obey him, for whom he had toiled and saved, was to be thenceforth, in contempla- 
tion of the law of his new country, a fatherless bastard? . . . I protest that I can see no 
principle, no reason, no ground for this, except an insular vanity, inducing us to think 
that our law is so good and so right, and every other system of law is naught, that we 
should reject every recognition of it as an unclean thing.’ 

“ This reasoning appears to us to be very cogent ; not much less so is that which Lord 
Justice Cotton derived from a long line of cases on this and analogous subjects. The 
authorities, however, were not perfectly clear, for, besides the decision of Vice-Chan- 
cellor Wood, which, as we have stated, the majority of the court were prepared to over- 
rule, it was needful to distinguish the decision of the House of Lords in Birtwhistle v. 
Vardill. That was a case in which the plaintiff, a legitimate son according to the law 
of Scotland, which also admits legitimation per subsequens matrimonium, claimed as heir- 
at law to real estate in England. His claim came before the House of Lords, who re- 
quired the advice of the judges, and several of them attended, and agreed that the claim 
was untenable. Lord Brougham dissented from their view, and in an eloquent speech 
urged that the principle which we have quoted from Lord Stowell was applicable to the 
case, — that the English heir-at-law was the eldest legitimate son, that the claimant was, 
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by the law of his domicile, the only law that could decide as to his status, the person 
who answered that description, and that he was therefore heir-at-law, although, if born 
of domiciled English parents, he would have been excluded as illegitimate. 

“ The case was again submitted to the whole body of judges, and they unanimously 
adhered to an opinion drawn up by Lord Chief Baron Alexander, in which the question 
as to the status of legitimacy was distinguished from the capacity of inheriting land in 
England. The judges were of opinion that, by English law, it is not merely necessary 
that a son should possess the status of legitimacy in order to be capable of inheriting 
real estate in England, but that he must have the superadded qualification of being born 
in lawful wedlock, and this by the express words of the Statute of Merton. But, as the 
statute only in terms applies to estates of inheritance, they confined their judgment to 
that point; and, indeed, clearly implied that as to personal estate they would be pre- 
pared to accept Lord Brougham’s reasoning. On the second hearing, Lord Brougham 
stated that his doubts were not yet altogether removed, but he did not further press his 
objection, and the judgment in favor of the defendant was affirmed. 

“The point as to the succession to personal estate therefore remained open to the 
Court of Appeal, and we cannot regret that the opinion of Lord Justice Lush, which 
would have extended the doctrine of Birtwhistle v. Vardill to personal property, 
has been overruled. The English law, as was admitted on all hands, recognizes that, 
where a person, whose last domicile was in a foreign country, has died, having assets in 
England, those assets must go to the persons who are his next of kin, according to the 
law of his domicile, even though some of them would have been illegitimate by our own 
law. It was only logical to go a step further, and say that, even where the deceased 
was domiciled in England, his next cf kin should include all who would be within the 
English degrees, if legitimate according to the law of their own domiciles.” 


Tbid., May 21, 1881. 

Capital Punishment in Foreign Countries.—“... The government, appre- 
ciating the importance of the question, have taken measures to elucidate the matter by 
ascertaining the law of homicide as administered by other nations, and, with this view, 
our Foreign Office, in July last, addressed a circular to her Majesty’s representatives 
at foreign courts, directing them to procure the required information and statistics. The 
results of these inquiries are now placed before Parliament in the form of a white-book 
of some sixty pages, which amply repay perusal. 

“Commencing in alphabetical order, Austria is the first country dealt with in the 
report. While under the Penal Code of 1852, which is still in force, capital punishment 
may be inflicted for murder and similar crimes, and during the ten years preceding 1880 
more than 800 death sentences were pronounced, the statistics show that no more than 
sixteen of the latter were actually carried out. In Hungary, also, the crime of murder is 
punishable with death, but by the new penal code of that country, which came into 
effect in September last, it is expressly provided that in mitigating circumstances the 
penalty may be reduced to penal servitude. In Bavaria and in Belgium the punishment 
is retained, but in practice can hardly be said to exist. In the former of these countries, 
we are told, the sentence of death is rarely carried out, ‘as the king usually by royal 
clemency changes that punishment into one of penal servitude for life,’ and, in fact, 
during ten years, although 128 persons have been condemned to death, only seven execu- 
tions have taken place. In Belgium the royal prerogative is still more freely exercised, 
for since the accession of the present king to the throne not a single criminal has been 
executed, ‘ it being impossible to obtain his Majesty’s signature to a death-warrant.’ 

“A similar report is sent from Denmark. No sentence of death in that country is 
considered definitive until it has been confirmed by the Supreme Court at Copenhagen, 
considered by the Council of Ministers, and finally submitted to the king; and although 
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it is stated that, ‘as a rule, a conviction of murder with premeditation, or of wilful 
murder without any extenuating circumstances, would be followed by a sentence of 
death,’ capital punishment bas not been inflicted more than once or twice since 1863, 
Under the French Penal Code, again, which has, in this respect, remained unmodified 
since 1810, the penalty of death is enforceable in the case of murder, when premeditated 
or accompanied by some other crime, but in the year 1878, — and other years, it is said, 
would yield similar results, — only four out of 125 convicted criminals were sentenced to 
capital punishment. German statistics are no less significant. While, on the one hand, 
between 1869 and 1878, as many as 484 persons were in Prussia alone condemned to 
death ; on the other hand, Lord Odo Russell reports that he has ‘ every reason to believe 
that during the above-mentioned period the only criminal executed was Hodel, the man 
who fired at the emperor in 1878.’ ‘The fact,’ he adds, ‘is that his Imperial Majesty 
has so strong an objection to signing death-warrants, that, notwithstanding his stern 
sense of duty, it would be almost impossible to obtain his signature for the purpose, and 
this circumstance has become so well known, that in passing sentence of death a judge 
would now feel that he was doing no more than recording it, and that it would be com- 
muted to one of penal servitude for life, or perhaps to one of even less severity.’ 

“The law of Russia presents an exception to the penal systems already referred to, 
for in that country the punishment of death has in theory ceased to exist. It was abol- 
ished virtually, we are told, in 1741 by the Empress Elizabeth, who refused to confirm 
the sentences; but the Empress Catherine, in 1767, introduced its abolition into the 
Penal Code for all cases, except those of high treason. In one part, however, of the 
Russian Empire—the Grand Duchy of Finland — it is retained, and in cases judged by 
court-martial the penalty of death is frequently inflicted. The fact that courts of this 
latter kind are employed in the trial of ‘ homicides of a political nature, and even those 
which are remarkable for the gravity of their results,’ probably affords ample ground 
for the concluding clause of the report from St. Petersburg, where it is observed that, 
‘ Abolished as capital punishment is de jure, it has never ceased to exist de facto, which 
stultifies the result of the abolition.’ Of other European governments, Spain and 
Sweden only remain to be mentioned. The information relating to Portugal, Switzer- 
land, and other countries has not yet been received. Of Spain it is reported that capital 
punishment ‘has never been abolished by the legislature, although it has temporarily 
been suspended by mob government ;’ and in Sweden, it is stated, out of thirteen crim- 
inals upon whom, between 1869 and 1878, the sentence of death was passed, only three 
were executed. 

“But the inquiries instituted by the Foreign Office have not been confined to Europe. 
A copious supply of reports is sent by Sir Edward Thornton from the United States, 
affording facts and evidence of a most conflicting nature. While*in some seventeen 
States the punishment of death is retained and enforced with various degrees of rigor, it 
has been abolished in Maine, Rhode Island, Wisconsin, and Michigan. In Kansas also 
it has, since 1872, been rendered practically inoperative by an enactment that no one 
convicted of a capital crime can be executed, except when so ordered by the governor of 
the State, after the expiration of one year from the date of sentence. Popular opinion 
upon the subject in America also seems to be unsettled. It is stated, for instance, that 
in the State of North Carolina there is a growing sentiment against capital punishment, 
and that ‘if made a political issue it would be carried.’ Strong evidence in favor of its 
abolition is also supplied by the Secretary of State for Rhode Island, where, as already 
mentioned, the punishment no longer exists. ‘I tnink it safe to say,’ he observes, ‘ that 
the sense of our community is strongly against it. I do not recall any effort for many 
years to have it restored, and I think any proposition to that effect would receive very 
little sympathy ; nor do I think it can be claimed that homicide has increased in conse- 
quence of the abolition of the death penalty. I do not recall an instance where the 
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penalty has presumably had any effect on the commission of the crime.’ On the other 
hand, however, an ex-governor of the State of Ohio declares his conviction that more 
than three-quarters of the people are in favor of capital punishment, and states that 
during the term of his official experience he remembers ‘but one single instance when 
an opposition to capital punishment was given as a reason why the convict should be 


pardoned.’ ” 


Authority of Managing Owner of a Ship to bind other Owners. — 
“The duties of managing owners of ships, and the extent of their authority to bind 
their co-owners by contracts entered into in regard to the management of the vessels 
intrusted to their control, are matters of such vast mercantile importance that any 
decision relating thereto deserves to be carefully examined. Such a one is the jndgment 
of Mr. Justice Bowen upon further consideration in the recent case of Frazer v. 
Cuthbertson, reported in the Law Reports, 6 Q. B. Div. 93. What is surprising about 
the case is, that the precise point involved does not seem to have been the subject of 
judicial decision before. The facts were as follows: W. was the registered owner of 
certain shares in a ship, and had been entered on the register as managing owner. The 
defendant subsequently became the registered owner of other shares in the ship. The 
defendant was not aware that W. was so registered as managing owner. W. sent the 
ship on a voyage without the defendant’s knowledge, and contrary to the terms of an 
agreement made between them. The defendant did not participate in the adventure, 
and had previously informed W. that he did not intend to navigate the ship previous, 
or take any part in her management. The plaintiffs supplied necessaries for the ship 
previous to such voyage, upon the order of W., without the knowledge or consent of 
the defendant. The plaintiffs, before supplying the goods, consulted the register, and 
found the defendant’s name entered therein as part owner of the ship ; and, W. becoming 
bankrupt, they brought an action against the defendant for the value of the necessaries 
supplied. They contended that the defendant was liable, as owner of the ship, and as a 
party to the adventure; but that, in any event, he had held out W. as managing owner 
to the world, and was bound by his contracts made in the employment of the ship. 

“In the recognized text-books on shipping law the authority of managing owners is 
stated in terms so general as to give certainly some sort of color to the first of the two 
contentions put forward on behalf of the plaintiffs. Thus, in Abbott on Shipping, it 
is stated as follows: ‘It is usual for the several part owners to appoint a person, 
frequently one of their number, to be the manager of their joint concern, their general 
agent in the use and employment of the vessel under the name of ship’s husband. He is 
to see that the ship is properly repaired, equipped, and manned. . . . His acts for 
these purposes are considered to be the acts of all the part owners, who are liable on 
all contracts entered into by him for the conduct of their common concern, the employ- 
ment of the ship.’ Nothing is here said of the authority of a managing owner who is 
not appointed by all the part owners, and, indeed, nowhere in the book is this stated, nor 
is it stated in the last edition of the work. A similar want of preciseness occurs in some 
of the judgments which have been given relating to managing owners and their author- 
ity; e.g., in the case of Barker v. Highley, 32 L. J. 270, C. P. There there were only two 
owners of a ship, and one, with the consent of the other, acted as managing owner. The 
ship having been arrested in the Admiralty Court, in a damage suit, the managing 
owner obtained the release of the vessel by procuring bail for damages and costs in the 
suit. The defendant, the other owner, was abroad at the time, and had no communi- 
cation on the subject with the managing owner, who afterwards became bankrupt. 
Upon his bankruptcy the plaintiff, who with another had executed the bail bond, 
brought an action against defendant, for the amount he had had to pay under the bail 
bond. Mr. Justice Williams, in giving the judgment of the court in favor of the plain- 
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tiff, said: ‘The ship’s husband, or managing owner, is an agent appointed by the other 
owners to do what is necessary to enable the ship to prosecute her voyage and earn 
freight.’ 

“ Again, in Coulthurst v. Sweet, L. Rep. 1 C. P. 649, Byles, J., one of the judges who 
formed the court, said: ‘The money was received here by the managing owner. I 
adhere to what was said by the court in Barker v. Highley, viz. that the ship’s husband, 
or managing owner, is an agent appointed by the other owners,’ &c., quoting the above 
passage. In both these cases the question before the court was, What is the extent of a 
managing owner or ship’s husband’s authority when he has been appointed by the rest 
of his co-owners? It was unnecessary in both to discuss the question of the extent of 
his authority when the appointment has not been made with the consent of all the co- 
owners, and where one or more of them object to his appointment, and refuse to have 
anything to do with the voyage. The language of the judges is accordingly somewhat 
misleading from its generality, for it seems to imply that once a person has been ap- 
pointed managing owner all his co-owners are liable upon contracts entered into by him 
for necessaries, however that appointment has been brought about. A little considera- 
tion of the manner in which managing owners are appointed shows how hard it would 
be upon owners of ships if this were so. Managing owners are appointed by those who 
have the majority of shares in a ship, and in Smith v. Lay, 3 K. & J. 105, it was held that 
ifone man has a majority of shares in a vessel, he has a right to constitute himself man- 
aging owner. It is too obvious for comment, therefore, that it would be unreasonable 
to hold an owner responsible for contracts for necessaries entered into by a managing 
owner in all cases, for he might be one who has appointed himself contrary to the wishes 
of his co-owners, and who has sailed the ship on the voyage equally against their will. 
We believe, however, there is a wide prevailing impression that owners are liable for 
such contracts made by managing owners, and that the course most people adopt when 
they are asked to supply ships with necessaries, or to do repairs and the like, is to look 
into the register to see who is managing owner, and receiving their orders from the 
former to execute them, in the belief that all the co-owners are liable, whoever they may 
be, at any rate those on the register. The case under discussion is therefore of great 
importance to all concerned in shipping, removing, as it does, a widespread but erro- 
neous opinion.” 


Misrepresentation in letting House Property. —‘“ The case of Kinnaird 
vy. Smith, decided on Saturday last by Mr. Justice Kay, will be as interesting to prac- 
tising lawyers as to that large portion of the public who have anything to do 
with letting or oceupying leasehold houses, The action was for the rescission of an 
agreement for a lease of a house on the ground of misrepresentation. The defendant, 
who was a builder, had, in the course of the correspondence which took place between 
the parties, stated to the plaintiff that the drainage of the house in question was in good 
order, and that the drains were so arranged that all the sewage was carried outside 
the house. A three years’ agreement was made and the plaintiff entered into possession. 
Shortly afterwards the plaintiff found that foul smells came from the basement, that 
there were deposits of sewage beneath the flooring, and that the drainage was very 
defective. In favor of the plaintiff's case there was the strong corroborative evidence 
supplied by the fact that his wife had become seriously ill with blood poisoning, which 
the doctor attributed to an escape of sewer gas and the intolerable smell which he had 
himself observed in the house. The plaintiff also had had symptoms of a fever of a 
typhus character. 

“Mr. Justice Kay held that the plaintiff was entitled to have the agreement set aside 
and an inquiry as to damages, unless the parties could come to some arrangement. 

“The principles of law upon which the decision rested are well known, but it is not 
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often that plaintiffs in such cases succeed in getting the full relief which the learned judge 
gave in Kinnaird v. Smith. This seems to have been a case where the question of actual 
fraud on the part of the defendant was immaterial, though it is difficult to see how the 
circumstances can show anything less than a positive intention to deceive. But pos- 
sibly it was unnecessary to establish actual moral fraud; it may have been, as Lord 
Kenyon said in Haycraft v. Creasy, 2 East, 103, that no hard words were used because 
the case did not call for them. It was enough that the defendant affirmed that to be true 
within his own knowledge which he did not know to be true. That kindly desire to 
“use no hard words’ has led to a good deal of refinement in the principles upon which 
the law goes in cases of misrepresentation ; and it is to that desire that the invention of 
‘legal fraud’ is due. In earlier times the judges were less sensitive, and it was laid 
down plainly that fraud was the essence of the action for deceit. Pasley v. Freeman, 2 
Sm. L. C. (8th ed.) p. 66. But then came the question, What is fraud? and the reluc- 
tance to fix a man with moral turpitude where there was a difficulty in getting at his 
real intention led to an extension of the ground upon which the action of deceit would 
lie. In equity the principles which are now so well known are of comparatively modern 
growth. Lord Eldon, in Evans v. Bicknell, 6 Ves. 173, said that it was a very old 
head of equity that if a representation is made to another person, going to deal in a 
matter of interest, upon the faith of that representation, the former shall make that rep- 
resentation good if he knows it to be false. But it was Lord Eldon’s theory that the 
principles of equity had always existed, though opportunities for their exercise might 
not have occurred. In Evans vy. Bicknell, at all events, Lord Eldon went further than 
the principle which he said was an old head of equity. It was not necessary that the 
person making the representation should know it to be false. An innocent but incor- 
rect representation, made with a view of its being acted upon, and acted upon, was 
enough. 

“ The plaintiff in Kinnaird v. Smith was fortunate in having the actual statement of 
the defendant that the drainage was in good order. He was also fortunate (so far as 
winning his case goes) in having the builder of the house for his opponent. In the ab- 
sence of that statement of the defendant probably there would have been no ground for 
relief of any kind, for there would be, even under the circumstances in this case, no war- 
ranty, and no implied representation by the landlord that the drainage was proper. 
As to the fact that the landlord was the builder of the house, though it was really im- 
material whether he had any means of knowledge as to the drains or not, yet undoubt- 
edly the case was more easy to establish when it was impossible for the defendant to be 
heard to say that he did not know the state of the drainage. As Mr. Justice Kay said, 
if he did not know it, he ought to have done so. Equity perhaps would add, whether he 
ought to have done so or not, at all events he took upon himself to make a representa- 
tion with the intention of inducing the plaintiff to act upon it. The plaintiff did act upon 
it, and made an injurious contract, therefore there is ground for the rescission of the 
contract. 

“As to the practical value of the case, persons who enter into negotiations for 
agreements or leases of houses will do well to remember, and their legal advisers should 
advise them if they do not, that a definite statement as to the good condition of the 
drains should always be obtained from the landlord. It is difficult to suppose a case 
where such a statement would not be material in inducing the lessee to enter into the 
contract. 

“ But there is another consideration. Many people at the present day in taking 
houses cause the drainage to be examined on their own behalf, and in some cases their 
so having had the means of knowledge would relieve the landlord from the consequences 
of misrepresentation. Ifa man has had the means of knowledge and has used them, he 
is taken to have acted not on the representation of the other party, but on his own judg- 
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ment. Altwood v. Small, 6 Cl. & F, 232. This is in fact only an instance of the rule 
above stated, that to get relief for a misrepresentation it must be shown that the repre. 
sentation induced the plaintiff to act. It might be that a plaintiff could employ a sur. 
veyor to look at the drains and yet rely not on the surveyor’s opinion, but on the 
absolute assertion of the landlord, and then it would be possible to apply the principle 
expressed in Reynell vy. Sprye, 1 De G., M. & G. 509: ‘No man can complain that an. 
other has too implicitly relied on the truth of what he has himself stated.’ 

“In the case under consideration the defence was raised that the plaintiff had em. 
ployed a surveyor to examine the drains ; but Mr. Justice Kay did not go into this in his 
judgment, and it appears that he disbelieved the defendant’s witnesses. Of course 
every man in taking a house thinks more of its being really healthy than of how he shall 
best be able to get out of his contract if the house should turn out to be unhealthy. But 
it might always be wise to employ one’s own surveyor, and then not to rely absolutely 
upon his report, but explain and put the question to the landlord in clear terms. 
Whether a man has acted upon his own judgment, or upon a representation made by 
another, must always be a matter of evidence.” 


The Central Law Journal, St. Louis, Mo., May 6, 1881. 
Executors and Continuing Guaranties, by Horace W. Monckton, London, 
cites English and American eases, and concludes : — 


“That where a man, who has given a continuing guaranty, dies, — 

“1, His executor should at once give notice to determine it, supposing that he has no 
authority to continue it which he desires to exercise. If he does this, the guaranty 
will be determined so far as relates to separable future transactions. 

“2. The guaranty may be determined by constructive notice, examples of which we 


have given. 
“3, The guaranty may be determined by the conduct of the parties, where such con- 
duct raises a presumption that they considered it to be at an end.” 


Ibid., May 13, 1881. 

Demurrer to Evidence, by William L. Murfree, Sen., cites English and 
American cases. 

Ibid., May 20, 1881. 

Malicious Prosecution—The Advice of Counsel as a Defence, by 
Jvhn D. Lawson, cites many American and some English cases. 


The Western Jurist, Des Moines, Iowa, February, 1881. 
The Extension of Statutes of Limitation as applicable to Tax Deeds, 
by W. D. Webb, cites American cases. 


Ibid., March, 1881. 

When Time is of the Essence of a Contract ; and its Effect upon the 
Duties of Parties, especially when the Contract is Unilateral or an 
Option, I, continued (II.) in the number for April, by C. C. Cole, cites 
English and American cases. 
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UNITED STATES SUPREME COURT. 


Construction of Section 4472, Revised Statutes, U. S.—“Practi- 
cable” Mode of Transportation. — The two cases were for the recovery of a pen- 
alty of $500 from the defendants, Wise and Thornburgh, for carrying as freight coal-oil 
on a passenger steamboat on the Ohio River, between certain points, in violation of the 
provisions of section 4472 of the Revised Statutes of the United States. The defend- 
ants were found not guilty in eachcase. The first part of section 4472 prohibits passen- 
ger steamboats from carrying certain articles considered dangerous to human life. . . . 
The latter part of the section, however, qualifies the prohibition by allowing refined 
petroleum, which will not ignite at a temperature less than 110 degrees Fahrenheit, to be 
carried on such steamers, provided there is no other practicable mode of transporting 
the same. The petition contains an allegation that in the cases at bar there was another 
practicable mode of transportation, to wit, a railroad route. . . . 

The plaintiff requested the court to charge the jury that if they found from the evi- 
dence that there was an all-railroad route between Memphis and Cincinnati, that would 
constitute the other practicable mode of transportation within the meaning of section 
4472, without regard to cost or distance. This was refused, to which refusal the plain- 
tiff excepted. 

The court, therefore, charged the jury that if the rate charged by the railroad com- 
pany for carrying petroleum from Cincinnati to Memphis was so high as to destroy the 
trade between these places, it would not be a practicable mode of transportation. To 
this the plaintiff excepted. 

In the second case, United States v. James Thornburg, the facts were substantially the 
same, with the exception that the petroleum was carried from Marietta to Cincinnati. . . . 
The whole question involved in these cases depends on the meaning to be attached to 
the word “ practicable.” The word originally used in this section was “ practical,” 
for which the word “ practicable” had been substituted. . . . 

The question should be determined in the light of all the purposes Congress had in 
view in making this legislation ; and while the special object of this section was to fur- 
nish adequate security for human life, yet there can be no doubt that this section and 
others, both before and after it, are, on the whole, intended for the regulation of com- 

The subject-matter referred to in this section is trade, and not the mere supply- 
ing of petroleum at the terminal points. It embraces the trade in this article be- 
tween the points in question. Congress does not intend to discriminate either for or 
against any points, but protects commerce between all points. Such being the case, the 
proviso in favor of the carrying of refined petroleum must be construed in such a way 
net as virtually to prohibit the carrying, and thereby destroy the trade in it between any 
two points, but simply as regulating the transportation, so as to protect human life so 
far as compatible with the interest of trade and commerce. Now, the charge asked for 
by the plaintiff in this case is that if there be an all-rail route between the points in ques- 
tion, this would be a practicable route, regardless of distance or cost. But the giving 
the section such a construction would be tantamount to an absolute prohibition, which 
Congress never intended, and would be virtually striking out of the section the latter 
half of it. 
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It is, therefore, held that when the prohibition of shipping refined petroleum on pas- 
senger steamers amounts to destruction of the trade in this article between any two 
points, then the other route, which might be mechanically practicable, is not commer- 
cially practicable, and is not practicable within the meaning of the statute. 

The case of Wilson v. Church, 13 Chancery Division, British Law Report, p. 1, in- 
volves practically the same question that is now under consideration in regard to the 
meaning of the word “ practicable.” In this case it is decided that a railroad route 
which had been projected, although unquestionably practicable, so far as engineering was 
concerned, was impracticable so far as the funds at the disposal of the company were 
concerned. 

So in the cases at bar, although the railroad route between the points in question is 
practicable in a physical and mechanical sense, — in a sense that the petroleum can be 
transported by means of it, — still it is not practicable in a commercial sense, which 
Congress evidently intended to give it. 

The judgment of the court below is, therefore, affirmed. United States v. James S, 
Wise and United States y. James Thornton. — Washington Law Reporter, Washington, 
D. C., June 1, 1881. 

The opinion of the court in this case has an especial interest, because it is the first 
delivered by Mr. Justice Matthews since his appointment, and happens to involve cers 
tain railroad interests. 


STATE COURTS. 
CALIFORNIA. 


Will — Illegitimate Child not provided for.—Right of Inheritance 
from Mother. —Statute,—A child born out of wedlock and not legitimated is en- 
titled to inherit from its mother. If a will does not disclose an intentional omission of a 
pretermittent child, it is entitled to share in the estate of the mother as if the latter had 
died intestate. The word “ child ” includes all children upon whom has been conferred 
the capacity of inheritance. Jn the Estate of Ada Wardell. Supreme Court. April 25, 
1881.— The Pacific Coast Law Journal, San Francisco, Cal., May 14, 1881. 


CONNECTICUT. 


Costs for keeping of Animal on Attachment.— Preferred Claim in 
Insolvency. — An officer attaching an animal has a right to charge in his bill of costs 
for its keeping while in his custody. The expense becomes a preferred claim against 
the estate of the debtor, if the attachment is vacated by his going into insolvency. 
Broughton y. Crosby. Supreme Court ot Errors. Opinion to appear in 47 Conn. 


Equity Practice. — Reference.— Withdrawal of Suit after filing of 
Referee’s Report. — The suit (in equity) was referred to a committee to find the facts. 
The report was completed, signed, and delivered to respondent’s counsel to be filed at 
the opening of the term. The petitioner’s counsel, learning this fact, and knowing that 
the report must be adverse to his client, filed a withdrawal of the suit with the clerk ap 
the opening of the court and before the report was filed. Held, that the cause could not 
then be withdrawn. Moriarty vy. Mason. Supreme Court of Errors. To appear in 47 
Conn. 


Executrix de son Tort.—No Assets except Clothing —A man died 
leaving no property but his wearing-apparel. His widow paid the expenses of his sick- 
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ness and burial out of her own means, and gave his brother a suit of his clothes of less 
yalue than the amount so paid by her. Held, that she had not made herself liable to 
a creditor of her husband as executrix de son tort. Taylor v. Moore. Supreme Court of 
Errors. To appear in 47 Conn. 


Bills and Notes.— Purchaser for Value.— Fraud on Maker.—Evi- 
dence. — Custom of Bankers.— Appearance of Promissory Note. — (Head- 
note.) — The maker of a negotiable note is liable thereon to a purchaser for value before 
maturity without notice of any defect, even if he misunderstood the legal effect of the 
instrument or was induced by fraudulent representations to execute it; and this with- 
out regard to the question of negligence on his part. 

In a suit by a holder against the maker of a promissory note, the defendant claimed 
that he was induced to give the note by fraud, and that its appearance was such as to 
put the plaintiff on inquiry before taking it. Held, that the defendant might inquire of 
a broker whom he called as a witness, whether a banker or broker would discount a note 
of that appearance without a wilful failure to inquire into the circumstances under 
which it was obtained. Rowland v. Fowler. Supreme Court of Errors. To appear in 
47 Conn. 


ILLINOIS. 


Contract for Diploma from Medical School, and to prevent Use of 
Fictitious Name similar to the Name of Complainant. — Equity. — In- 
junction. — (Head-note.) — An agreement to admit a person into a medical institute 
and assist in the graduation, and granting to him a diploma, in consideration of such 
person abandoning a fictitious name nearly the same as that of the other party, who 
was a member of the faculty, is of such doubtful propriety that equity will not lend its 
aid to enforce it. The granting of diplomas to students in colleges ought not to be made 
the subject of private contracts with individual members of the faculty for personal ad- 
vantage to themselves. 

A bill, by Henry Olin, who was a physician treating diseases of the eye and ear in 
the city of Chicago, charged that the defendant Bate had assumed the fictitious name of 
Andrew G. or A. G. Olin, and was engaged in practising his profession in the same 
city, whose business was treating venereal diseases, and that in such name he advertised 
extensively, both in the newspapers and by publications and pamphlets largely circu- 
lated, by which means the complainant’s reputation was injured, many taking him for 
the defendant. It appeared that the defendant had been practising in the city under the 
same name before the complainant came there. The bill sought to enjoin the defendant 
from the use of the name Olin. On the hearing the bill was dismissed. Held, that 
the bill was properly dismissed, for want of equity. Wood v. Olin. Advance shects, 
Illinois reports, vol. xeviii. p. 53. 


INDIANA. 


Bills and Notes.— Discharge of Surety.— Misapplication. — Altera- 
tion. — A surety is discharged from liability on a promissory note by a diversion or 
misapplication of the note by the principal, without the consent of the surety, from the 
purpose for which the latter was induced to execute it. 

An indorsement of an apparent credit upon the back of a note by the maker before 
delivery to the payee without the knowledge of the surety, is such an alteration of the 
note as will discharge the surety. Johnston v. May. Supreme Court. May 24, 1881. 
— Weekly Cincinnati Law Bulletin, May 30, 1881, 
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IOWA. 


Replevin of Horse swapped on Sunday. — Contract. — (/Head-note.) — 
Plaintiff and defendant made a horse-trade on Sunday, defendant leaving his horse 
with plaintiff, and taking the horse of plaintiff with him. A day or so later de 
fendant, without plaintiff's knowledge, returned the horse of plaintiff he had received, 
and took his own from plaintiff's stable. Held, that as the original contract was an 
unlawful one, the court would render no aid to either, and as plaintiff’s possession was 
prima facie evidence of ownership, he might, on the strength of that possession, and the 
trespass of defendant, maintain replevin for the horse so taken away by defendant. Kin- 
ney V. McDermott. Supreme Court. April 20,1881.— The Northwestern Reporter, St. 
Paul, Minn., May 1, 1881. 


Action for Statutory Damages by Party to Contract made on Sun- 
day.— (Head-note.)— Where parties have made a contract on Sunday the law will 
render aid to neither party, but leave them where it finds them. An action for damages 
for knowingly offering to trade a horse diseased with glanders, in violation of section 
4056, Code, cannot be maintained where the trade complained of was made on Sunday. 
Gunderson v. Richardson, Supreme Court. April 22, 1881.— Zhe Northwestern Reporter, 
St. Paul, Minn., May 7, 1881. 


Statute of Limitations.—Fraud.— Payment by both of two Judg- 
ment Debtors. — (Head-note.) — Judgment was recovered in 1872 against plaintiff and 
one J. In the same year plaintiff paid a part of said judgment, but the same was never 
credited on account thereof, and afterwards, in 1874, the whole amount was collected of 
the other defendant. Plaintiff did not know of the failure to apply the payment until 


1879. In an action to recover back the amount of such payment, — Held, that the failure 
to apply the payment was not a case of fraud, and the Statute of Limitations thereon 
commenced to run from the time of the failure to credit the payment, and at least from 
1874, and when this action was brought, in 1879, was barred. Shreves v. Leonard. 
Supreme Court. April 23, 1881.— The Northwestern Reporter, St. Paul, Minn., May 7, 
1881, 


Evidence of Conversation through Interpreter. — ( Head-note.) — One who 
converses with another, through an interpreter, may testify as to what the other party 
said, as told him by the interpreter. McCormick vy. Fuller. Supreme Court; April 22, 
1881.— The Northwestern Reporter, St. Paul, Minn., May 14, 1881. 


MAINE. 


Equity.— Action.— Action for Embezzlement of Property of a De- 
ceased Person. — Executor and Administrator.— Heir. — Statute. — A bill 
in equity brought by an heir-at-law is not the proper remedy to pursue against a person 
charged with embezzling or wrongfully appropriating the goods, chattels, and money of 
adeceased person. The proceedings should be in the name of the executor or adminis- 
trator of the deceased, who would have upon the facts here charged an adequate remedy 
at law, and may, if it is desirable, cite the defendant before the judge of probate for ex- 
amination under the provisions of Revised Statutes, c. 64, § 165, and following, and laws 
of 1874, c. 168. Caleb v. Hearn. Supreme Judicial Court. Rescript filed May 17, 
1881.— The Portland Press, Portland, Me., May 18, 1881. 


Bills and Notes.— Creditor’s Right to Indorser’s Securities. —Insol- 
voncy.— Statute. — When security is given by the maker of a note to the indorser to 
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indemnify him, such security inures to the benefit of the creditor, which will be en- 
forced in equity. In re Fickett. Supreme Judicial Court. Rescript filed May 25, 
1881. — The Portland Press, Portland, Me., May 26, 1881. 


MASSACHUSETTS. 


Will.— Reference to another Instrument.— Probate Practice.—If a 
will, duly executed and witnessed, incorporates in itself by reference an instrument not 
so executed and witnessed, such instrument, if in existence at the date of the will, and 
clearly identified as the instrument referred to, is a part of the will, and should be ad- 
mitted to probate as such, although it contains directions to the executors as to the 
property from which legacies mentioned in the will are to be paid; and the Probate 
Court may admit to probate such instrument even after the probate of the will and after 
the time for appealing from the decree has passed. Newton v. Seaman’s Friend Society. 
Supreme Judicial Court. Opinion filed May, 1881. MS. opinion. 


Res Adjudicata.—Former Judgment in Trover.—Title to Goods. — 
An action of tort. In a former action in the nature of trover, brought by Elms against 
the plaintiffs, judgment was recovered on a verdict in Elms’s favor; that judgment 
established as against the plaintiffs a title to the goods in question in the defendant 
Elms, and a right to their immediate possession. That title cannot be questioned in a 
subsequent suit between the same parties. Morse v. Elms. Supreme Judicial Court. 
Decided April, 1881. — The Reporter, Boston, Mass., May 25, 1881. 


Quitclaim Deed as Evidence of Conveyance in Fraud of Creditors. 
— (Head-note.) — The fact that land is conveyed only by quitclaim deeds is for the con- 
sideration of the jury upon the question whether the grantee was a purchaser in good 
faith, as against the creditors of the grantor; and is not conclusive evidence against the 
grantee on that point. Mansfield v. Dyer. Supreme Judicial Court. Decided April, 
1881. Opinion in The Reporter, Boston, Mass., May 18, 1881. 


Conversion of Collateral Security by Insolvent.— Right of Creditor 
to redeem Security.— Stock securing Note. —A third party, having pledged 
certain shares of stock to the defendant as security for his note, and for no other pur- 
pose, afterwards became insolvent, and assigned all his estate to the plaintiffs for the 
benefit of his creditors. The defendant contends that it can hold the stock to secure the 
unpaid balance of other notes due from the defendant. In refusing to surrender the 
stock to the plaintiffs upon tender of the amount due on the note at maturity the de- 
fendant committed a tort, and became liable in damages equal to the value of the stock 
at the time of the tender, less the amount of the note which it was pledged to secure. 
The plaintiffs may redeem the stock by paying the note for which it was specifically 
pledged, with interest thereon. Hathaway v. Fall River National Bank. Supreme Ju- 
dicial Court. Decided April, 1881. — The Reporter, Boston, Mass., May 11, 1881. 


Replevin by Part Owner of Schooner. —A plaintiff, not claiming property 
in the whole of a schooner, cannot maintain an action to replevy only an undivided 
fractional part of it. Hackett v. Potter. Supreme Judicial Court. Decided April, 1881. 
—The Reporter, Boston, Mass., May 11, 1881. 


Fixtures.— Show-cages nailed to Wall.—Action.—Trespass Quare 
Clausum.— Breach of Covenant for Quiet Enjoyment.—Landlord and 
Tenant. — ( Head-note.) —Show-cases standing upon a marble floor and forming no 
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part of the permanent finish of a room, though the upper portion of each case be fast. 
ened to the wall by nails, form no part of the realty, but are mere chattels. For the 
removal of such property, either by a landlord or by third parties, from the possession 
of a tenant an action of trespass quare clausum will lie; but an action for a breach of a 
covenant for quiet enjoyment contained in the lease will not lie, for, “to constitute a 
breach of this covenant, the person who does the act must have some lawful interest or 
right in the realty whereby the tenant is evicted, and not merely a title to some chattel 
that happens to be upon it.” Kimball vy. Grand Lodge of Masons. Supreme Judicial 
Court. Decided April, 1881. Opinion in The Reporter, Boston, Mass., May 25, 188}, 


Evidence.— Deeds and Plan to prove Highway. — Statute. — In an action 
of tort to recover for injuries received by reason of a defect in an alleged highway, the 
question arose whether certain evidence was admissible to prove that the way where the 
injury was received was a highway. Held, that the plan of the tract of land where the 
way was first laid out, the mortgage deeds to the city of the ways and lots adjoining, 
the releases of the mortgages by the city, and the records of the city council, were ad- 
missible in evidence, on the question of the dedication of the way and the acceptance of 
the same by the city before Stat. 1846, c. 203. McKenna y. Boston. Supreme Judicial 
Court. Decided April, 1881. — Zhe Reporter, Boston, Mass., June 1, 1881. 


Mechanic's Lien.— Labor on Material for Use in a Building.— Statute. 
In a proceeding to enforce a mechanic’s lien the petitioner performed the labor under a 
general employment by one Haynes, with whom the respondents had contracted for 
erecting the buildings in question ; the petitioner worked in getting out finish for the 
buildings, at day’s wages, to be afterwards fixed. Held, that this was a sufficiently defi- 
nite contract under the statute. The labor was not performed on the premises, but was 
done on material intended for use in the buildings, and actually so used. A lien may 
be maintained for work thus done. Wilson v. Sleeper. Supreme Judicial Court. De- 
cided April, 1881. — The Reporter, Boston, Mass., June 1, 1881. 


Negligence. — Municipal Corporation.— Agent.— Public Building.— 
Landlord and Tenant. — Action of tort for injuries. The defendant let its city hall 
to a poultry association for a certain sum, which amount included compensation for 
lighting and heating the building, and for janitor’s services. The plaintiff was right- 
fully in the rooms, and was using due care, and was injured solely by the carelessness 
of the janitor. Held, when a city or town lets its public buildings or a part of them for 
its own advantage, by receiving rents or otherwise, it is liable, while it is so let, in the 
same manner as a private owner would be. As the sum paid by the association in- 
cluded compensation for the care of the rooms, the janitor was the agent of the city, and 
the city is liable for his negligence in performing his duty. Worden v. New Bedford. 
Supreme Judicial Court. Decided April, 1881.— The Reporter, Boston, Mass., June 
1, 1881. 


MICHIGAN. 


Fraud.— Palse Representations by Party to Marriage— Concealment of 
Previous Unchastity.— Statute. — (Head-nole.)— Section 2350, Rev. St., pro- 
vides that “when the consent of either party” to a marriage “shall have been obtained 
by force or fraud, and there shall have been no subsequent voluntary cohabitation of the 
parties, the marriage shall be void from such time as shall be fixed by the judgment of 
a court of competent authority declaring the nullity thereof.” Held, that the conceal- 
ment by the woman, before the marriage, of her previously unchaste character, or repre- 
seutations falsely made by her, inducing the other party to believe her chaste, are not 
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such a fraud as will support a judgment declaring a marriage void. Varney v. Varney. 
Supreme Court, April 19, 1881. — Zhe Northwestern Reporter, St. Paul, Minn., May 
7, 1881. 

NEW YORE. 


Master and Servant. — Negligence, — Practice. — (Head-note.) — An em- 
ployer is bound to protect his employés, so far as can be done by the observance of 
ordinary care and skill, from dangers not growing out of or naturally connected with 
the employment. The employer is therefore liable for an injury resulting from the 
overloading of the floors of his building, as well as for defects in its construction, of 
which he was aware, or might have been by the use of ordinary care. Where it is shown 
that the floor of a building gave way by reason of too great weight being placed upon it 
by defendant, the jury have a right to infer that the accident was the result of careless- 
ness or imprudence on the part of defendant. Metzger v. H. Herman. Supreme Court, 
May, 1881. — The New York Weekly Digest, New York, N. Y., June 3, 1881. 


Will.— Publication of Codicil— (Head-note.) —Testator took his will to the 
house of C., a justice of the peace, and talked about an alteration, and left the will there. 
Three weeks after he requested C. to draw a codicil, and dictated its terms. The codicil 
was drawn and executed. C. testified that testator signed it before the witnesses were 
summoned, and that after they arrived testator acknowledged it. One of the witnesses 
testified that C. asked testator if he wanted witness to sign, and “if he acknowledged 
this will,” and that testator said “‘ Yes.” C. testified that he did not recollect if he 
asked testator any more than if that was his signature. Held, that this testimony, 
coupled with the fact of the testamentary purpose which brought testator to C.’s house, 


was sufficient evidence of a publication of the codicil. Dack v. Dack. Court of Ap- 
peals. March 15, 1881.— The New York Weekly Digest, New York, N. Y., May 20, 1881. 


Negligence. — Defect in Railroad Track. — Privileges to Others. — (Head- 
note.) —Plaintiff's testator was allowed by one A. to ride home in a wagon he was 
driving, and while crossing defendant’s track was thrown from the wagon and killed. 
The accident was caused by the wheels passing into a hole in the track between the 
plank and the rail. It appeared that the defect in the track had existed for several 
days ; that it was at the intersection of a horse-railroad track ; that defendant’s foreman 
had before the accident received notice to repair the track, and that:the crossing was a 
dangerous one. Held, that the evidence was sufficient to warrant a submission of the 
question of defendant’s negligence to the jury; that carelessness on the part of A. in 
driving would not defeat a recovery unless his act was wilful and caused the accident ; 
and that the omission of A. to cross the track at a different place did not make his act 
the proximate cause of the accident. 

The duty of a railroad company to keep its crossing in a proper condition is not 
limited or restricted by privileges granted to or obtained by others. Masterson v. The 
N.Y. C. R. R. Co. Court of Appeals. March 1, 1881. — Zhe New York Weekly Digest, 
New York, N. Y., May 20, 1881. 


Negligence in Collection, — Draft. — Damages.— Admission by Drawee. 
— (Head-note.) — An express company, which receives a draft for collection from the 
drawer, is liable for damages for negligence, where, on the failure of the drawee to pay, 
the draft is not returned to the drawer within a reasonable time. 

Where the drawee promises to pay the draft when it is presented to him, his indebt- 
edness to the drawer to the amount thereof is presumed, and the burden of showing the 
contrary is upon the drawee. 
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Damages to the whole amount of the draft are recoverable only when it is probable, 
from the circumstances of the case, that the draft would have been accepted and paid by 
the drawee if the defendant's agent had done his duty in regard to its collection. Fai/ing 
y. Fargo. Supreme Court, April, 1881.— Zhe New York Weekly Digest, New York, 
N. Y., May 27, 1881. 


Sale with Warranty.—Silent Assent by Joint Owner. — (Head-note.)— 
One of several separate owners of property who have arranged an auction sale of the 
several lots together, is held to have given a warranty for his property so sold, where, 
just before the bidding commenced, another of the separate owners and the auctioneer, in 
the hearing of the first, and without objection or dissent on his part, announced such 
warranty as a condition of the sale, in such a way as to be understood by the bidder as 
covering all the property offered for sale. Wadsworth y. Harrison. Supreme Court. 
April, 1881.— The New York Weekly Digest, New York, N. Y., June 3, 1881. 


PENNSYLVANIA. 


Contributory Negligence. — Standing on Ferry-boat. — ( Head-note.) —It is 
not contributory negligence for a passenger to stand up on a ferry-boat while in motion, 
80 that she was thrown by an unusually violent landing of the boat, although if seated 
she would not have been injured. Ferry Co. y. Monaghan. Supreme Court. March 
28, 1881. — The Legal Intelligencer, Philadelphia, Pa., May 27, 1881. 


Contract.— Use of Patented Device.— Entire or Divisible Contract. — 
(Head-note.) — An agreement in writing, made between A. and B., granted to B. the 
right to use certain patent-right processes for the manufacture of axes. Under the terms 
of the agreement, B. was to pay to A. a royalty of one cent per axe manufactured under 
said process. Suit was hrought to recover this royalty. Defendant admitted the owner- 
ship of the patent, the making of the agreement, and that they used one of the patented 
processes only. Responsibility was denied, as only a part of the patent was used, and 
because, as was further claimed, the entire use of any portion of the process covered by 
the patent was experimental, and resulted in great loss to defendant, 

The Supreme Court, reversing the court below, held defendants responsible under the 
agreement for royalty on such axes as were made under any portion of the patented 
process. 

The contract is entire and indivisible, and the defendants, having availed themselves 
of at least a part of the patented process, should account and pay as provided in the con- 
tract. 

It is immaterial that a part of the patented process was unsatisfactory. They must 
pay for second as well as first class axes manufactured in this way. The language of 
the agreement is, every axe manufactured. 

Where a particular fact is known to be doubtful, or supposed to be so, if the party to 
be benefited neglects to secure himself by a covenant he will be without remedy if it 
turns out contrary to his expectations, for he will be considered as having paid his 
money for the benefit of a chance. Palmer’s Appeal. Supreme Court. Nov. 26, 
1880. — The Legal Intelligencer, Philadelphia, Pa., May 6, 1881. 


RHODE ISLAND. 


Negligence. — Facts necessary in Declaration.— Municipal Corporation. 
— Highway.— Surplus Water. — (//ead-note.) — A declaration for negligence must 
show the facts upon which the supposed duty is founded, and the breach of the duty 
to the plaintiff thereon. Itis not the duty of a municipal corporation to prevent the 
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flow of surplus water from the highway upon private property. If the city increases the 
flow, it is liable for injuries, but not otherwise. Smith v. Tripp. Supreme Court. 
Opinion in The Reporter, Boston, Mass., June 1, 1881. 


ENGLAND. 


Jurisdiction. — Action by or against, and Notice to a Foreign Sovereign 
or State. —International Law. — (Head-note.) — A foreign sovereign or state is 
exempted by international law, founded upon the comity of nations, from the jurisdic- 
tion of the tribunals of this country, and therefore an action is not maintainable in our 
courts against a foreign sovereign or state. 

The only exceptions are: Where a foreign sovereign or state has waived the privilege 
which he possesses, and has come into the municipal courts of this country to obtain re- 
lief, in which case the defendant may assert any claim he has by way of cross-action or 
counter-claim to the original action, in order that justice may be done. Where there 
are moneys in the hands of third parties, within the jurisdiction of the English courts, 
to which a claim is set up by a foreign sovereign, notice of an action against the third 
parties in relation to those moneys may be given to the foreign sovereign, that he may 
have an opportunity of putting forward his claim. Strousherg v. Republicof Costa Rica. 
Court of Appeal. Nov. 17, 1880. —44 Law Times Reports, n. 8. 199. 


Marine Insurance. — Policy effected after Arrival of Ship.— Action to 
enforce payment of the premium on a policy of insurance. The defendant underwrote a 
policy on goods from Philadelphia to Rochelle, and reinsured with the plaintiff at a 
premium of 75 guineas per cent, after the ship was overdue ; the ship had arrived at its 
destination, and the cargo had been landed in safety before the reinsurance was effected, 
but neither party knew this. Held, that the policy of reinsurance attached, that there 
was an insurable interest, and that the premium must be paid. Judgment of Lord Coxz- 
ripGE, C. J., affirmed. Bradford vy. Symondson. Court of Appeal. April 1, 1881. — 
The Law Times, London, April 9, 1881 ; The Weekly Notes, London, April 16, 1881. 


Evidence. —Bigamy.— Presumption of Life.— Conflicting Presump- 
tions.— ( Head-note.) —- In 1864 W. married A. In 1868 he was charged with bigamy 
in marrying B. in 1868, his wife A. being then alive, and was on that charge convicted. 
In 1879 he married C., and in 1880, C. being then alive, he married D. Afterwards, on 
a charge of bigamy in marrying D., C. being then alive, W. was convicted, it being held 
by the presiding judge that there was no evidence that A. was alive when W. married 
C., or that the marriage with C. was invalid by reason of A. being then alive. Held, by 
the court, that the conviction could not be sustained, as the question should have been 
left to the jury whether, upon the above facts, A. was alive or not when W. married C, 
Reg. v. Willshire, 6 Q. B. D. 366. 


Trade-name. — Injunction. — The plaintiffs and the defendants were bottlers of 
beer for export. The plaintiffs’ label consisted of a bull-dog’s head on a black ground 
surrounded by a circular band on which were the words, “ Read Brothers, London. The 
Bull Dog Bottling.” The defendants’ label represented a rough terrier’s head on a 
black ground surrounded by a red circular band on which were the words, ‘‘ Celebrated 
Terrier Bottling. E. Richardson.” The plaintiffs’ beer was well known in the colonies 
as the “ Dog’s Head” beer, and they alleged that the defendants, by exporting to certain 
colonies beer with the terrier’s-head label, led to their beer being substituted and taken 
for the plaintiffs’ beer. Held (reversing the decision of Jessev, M. R.), that the plaintiffs 
were entitled to an interim injunction restraining the continuance of the terrier’s head 
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in the label on the bottles of beer exported to such colonies by the defendants. Read 


Brothers v. Richardson § Co, Court of Appeal. April 11, 1881.— The Law Times, 
London, April 23, 1881. 


Admiralty. — Collision. — Sailing Regulations. — When a vessel hove to with 
her tiller lashed a-lee, and with the wind on the port side, forereaching one and a half 
knots an hour, is crossing another vessel close-hauled on the starboard tack, and a col- 
lision occurs, the first vessel is to blame for not keeping out of the way, under art. 12 of 
the regulations ; but the second is also to blame if she saw, or ought to have seen, the 
condition of the first vessel, and that she was not taking steps to keep out of the way, 
and might have done something to avoid the collision. The Rosalie. —44 Law Times 
Reports, N. 8. 32. 


Admiralty. — Demurrage. — Loading and Unloading at fixed Daily Rate. 
— (Head-note.) — By charter-party between the plaintiff and the defendants it was agreed 
that the plaintiff's ship should proceed to Bilboa and there load a full and complete or 
part cargo of iron ore, and deliver the same at Middlesborough, “400/500 tons per 
working day (Sundays and holidays excepted) to be allowed the charterers for loading, 
and 300 discharging, all demurrage over and above the said days at the rate of 2s. per 
hour for every 100 tons cargo. The lay-days to commence day after arrival, and 
being ready to load or discharge respectively. The captain to have a lien on the cargo 
for freight or demurrage.” 

“If the ship is loaded at other than Portugalette or Lucana shipping staithes, the 
loading and discharging to be at the rate of 300 tons per working day.” 

The vessel having loaded at a place other than those last mentioned, at a rate less 
than 300 tons per working day, proceeded to Middlesborough, where she discharged her 
cargo at a higher rate per day. 

Held, that, in calculating the demurrage, the days for loading and unloading must be 
kept separate, and that the charterers had no right to add together the whole number of 
days occupied in loading and unloading for the purpose of ascertaining the average 
amount of work done each day. Marshall v. Bolckow, L. R. 6 Q. B. D. 231. 


Advertising for Subscriptions to prosecute an Appeal.— Main- 
tenance. — Contempt. —(//ead-note.) —In an action to restrain an alleged in- 
fringement of patent, an injunction had been granted against the defendants, and 
an appeal was now pending. Since the notice of the appeal was given, a newspaper 
had published advertisements having reference to the action and the appeal. On mo- 
tion by the plaintiffs to commit the publisher and printer of the newspaper for contempt 
of court, — Held, that there was no ground for impeaching the propriety of the advertise- 
ments, which were merely inserted in the ordinary course of business, 

In order to justify an order for committal, it must be shown that the advertisements 
on their face would convey to the mind of a person of ordinary intelligence that they 
would be likely to interfere with the administration of justice. 

Where there is a common interest in a subject-matter under litigation, the persons 
entitled may combine together to defend it by advertising for subscriptions to prosecute 
the litigation. 

Motions to commit, where the only object is to obtain the costs of the motion and an 
apology, are to be discouraged. The Plating Co. v. Farquharson. Court of Appeal. 
March 23, 1881.—44 Law Times Reports, x. 8.389; New York Daily Register, June 8, 

1881. 

The facts of this case, with the decision now reversed, were reported in The American 

Law Review for June, 1881, p. 425. 
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Larceny.— Obtaining Money by Threats. — Animus Furandi.— (Head- 
note.) — The prosecutrix engaged the prisoner to grind scissors, and paid him when they 
were ground. She then handed him six knives to grind. He ground them, and de- 
manded 5s. 6d. for them, the ordinary charge being 1s. 3d. She refused to pay 5s. 6d. 
The prisoner then threatened her, and said he would make her pay, and ultimately, in 
consequence of her fears, she gave the prisoner 5s. 6d. The prisoner was indicted for 
larceny of the 5s, 6d., and the chairman on the trial directed the jury, that if the money 
was obtained by frightening the owner, the prisoner was guilty of larceny. 

The jury having convicted, this court, on the authority of Keg. v. McGrath, upheld the 
conviction. Reg. v. Lovell. Crown Cases Reserved. March 5, 1881.—44 Law Times 
Reports, N. 8. 319. 


Will — Construction. —“Residuary Legatee.” — Intestacy.— General 
Words not passing Real Estate. — (Head-note.) — The will of D. P., made in 
1854, was as follows: “I commit to paper my wishes respecting the disposal of my 
property. . . . Everything I am possessed of I leave to my sister for her life; after 
her decease, I give and devise as here annexed.” Then followed a number of pecuniary 
legacies, and the will continued, “ My two nephews, H. H. M. and F. P. M., I leave my 
executors, and the latter residuary legatee.” 

The testatrix was not possessed of any real estate at the date of her will, but died 
possessed of real estate. Held, that there was no context in the will to enable the court 
to read the words “ residuary legatee ” as “ residuary devisee,” notwithstanding that 
the gift to the life tenant contained in the will of “everything ” must, under the Wills 
Act, have passed real estate. Re Methuen § Blore’s Contract. Chancery Division. March 
19, 1881. —44 Law Times Reports, x. 8. 332. 


Insurance, Marine. — Freight on Condition. — The plaintiffs were the owners 
of the steamship City of Paris, which, on the 20th of February, 1879, was chartered by 
the Commissioners of the Admiralty for transport service in the Zulu war, for three 
months certain, at the freight of 25s. per ton per month (£3,851 5s. per month), such 
charter to be cancelled and at an end and such freight not to be payable in the event of 
the steamer becoming unseaworthy or unfit to perform the service for which she was 
chartered. On the 22d of February, 1879, the plaintiffs effected with the defendants a 
policy of insurance on freight against the ordinary perils. The defendants had notice 
that the plaintiffs had chartered the City of Paris to the Commissioners of the Admir- 
alty, but they did not know the terms of the charter. One month’s freight was paid to 
the plaintiffs in advance. In February, 1879, the City of Paris sailed under the charter 
with troops for South Africa, and on the 21st of March, 1879, she struck on a rock in 
Simon’s Bay, and was so damaged as to become unseaworthy and unfit for the service 
for which she had been chartered, and the charter was cancelled and put an end to, and 
the plaintiffs lost the residue of the freight which they would have earned during the 
time covered by the policy. Judgment for the defendants. Znman Steamship Co. v. 
Bischoff. Court of Appeal. April 13, 1881.— The Weekly Notes, London, April 30, 
1881. 


Statute of Frauds.— Sale by Auction. — Description. — Evidence. — At 
a sale by auction the plaintiff was declared the purchaser of the property offered, and the 
following memorandum was appended to the conditions of sale and handed to the plain- 
tiff: ‘‘ The property duly sold to Mr. Arthur Shardlow, butcher, Pinxton, and deposit paid 
at close of sale — Henry Maiden, auctioneer.” At the same time the auctioneer gave the 
plaintiff the following receipt : “ Pinxton, 29th March, 1880. Received of Mr. Arthur 
Shardlow the sum of £21, as deposit on property purchased at £420 at ‘ Sun’ in Pinxton 
on the above date. Mr. George Cotterill, Pinxton, owner. Received by Henry Maiden, 
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29th March, 1880.— Henry Maiden.” The conditions of sale contained no description 
of the property sold. Bills describing the property had been previously posted in the 
neighborhood, but there was not one of such bills in the auction-room during the sale. 
In an action by the purchaser against the vendor claiming a declaration that the two 
documents signed by the auctioneer constituted a contract between the vendor and pur- 
chaser, and specific performance, — Held, (1) that the word “ property ” was not a suffi- 
cient description within the Statute of Frauds ; (2) that the court would not look at the 
poster in order to supply the description. Action dismissed. Shardlow v. Cotterill, 
Chancery Division. May 25, 1881.— The Law Times, London, May 28, 1881. 


Sale. — Stoppage in Transitu.— The plaintiffs consigned to the Rochdale Paper 
Company, on the 24th and 30th of August and the 2d of September, twenty-five tons 
of goods, and delivered them to the defendants for carriage. On the arrival of each con- 
signment the defendants sent an advice note to the Rochdale Paper Company in the 
usual form, saying that the goods were lying at their risk and subject to warehouse 
rent. The Rochdale Paper Company took no notice of the advice notes; but on the 
7th of September they wrote to the plaintiffs to say that they had refused delivery. On 
the 4th of September they had filed a petition for liquidation, and had stopped payment. 
The plaintiffs gave notice to the defendants, on receiving the letter of the 7th Septem- 
ber, not to deliver the goods; and the goods having been delivered, brought an action 
against the railway company for wrongful conversion. The question turned upon 
whether there was a stoppage in transitu. Held, that at the time the notice was given 
the transit was at an end, the goods were held by the defendants not as carriers but as 
warehousemen, and the action could not therefore be maintained. The Trent Mining 


Co. vy. Midland Railway Co. Court of Appeal. May 19, 1881.— The Law Times, Lon- 
don, May 28, 1881. 


‘Will — Construction. — “Pay and divide” at Twenty-one. — Vesting. — 
J. W. by his will directed that the trustees thereof should call in the sum of £2,000 from 
and after the death of his daughter C. H., to whom he had given the interest of the 
£2,000 for life, and should stand possessed thereof upon trust “to pay and divide the 
same unto and equally between the children of C. H., as and when they should attain 
their respective age or ages of twenty-one years ;” and in case any of such grandchil- 
dren should die before his share should “‘ become payable as aforesaid,” then such share 
should go and be paid to the survivors, with powers of maintenance “during the re- 
spective minorities” of his grandchildren, and in case all such grandchildren “ should die 
under the age of twenty-one years,” in trust as therein mentioned. Held, that all the 
grandchildren who had attained the age of twenty-one years had thereupon obtained 
vested interests in the legacy, and that such interests were not divested by their dying 
in the lifetime of the tenant for life, though their shares therefore never became payable 


in their own lifetimes. Partridge v. Baylis. Chancery Division, May 13, 1881.— The 
Law Times, London, May 21, 1881. 


‘Will. — Construction. — Gift to Persons who did not exist.— No Lapse. 
— A testatrix gave a part of the residue of her estate to such of the children of her late 
deceased uncle, G., as were living at the date of her will. G. had died, leaving no child. 
Held, that there had been no lapse, so that the other residuary legatees, and not the next 
of kin, took the share so bequeathed. Re Spiller ; Spiller v. Madge. Chancery Division. 
May 21, 1881. — Zhe Law Times, London, May 28, 1881. 
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